PAPER –7: DIRECT TAX LAWS
PART – III : QUESTIONS AND ANSWERS
QUESTIONS
Basic Concepts
1.

Mr. Ganesh is a wholesale trader and his total income for the last few years ranged
between ` 7 lakh to ` 9 lakh. He celebrated his 50th birthday on a large scale on 19th
June, 2014 by hosting a cruise party in the luxury cruise liner ―Silver Sea‖, for which he
had spent ` 25 lakh. The Assessing Officer, in the course of scrutiny assessment of
Mr. Ganesh, asked him to explain the source of such expenditure. The explanation
offered by Mr. Ganesh that the same was out of his savings for the last few years, was
not found satisfactory by the Assessing Officer, since a couple of years ago, he had
spent to tune of ` 50 lakh on the grand wedding celebrations of his twin daughters at
Seshmahal in Chennai. You are required to examine the tax consequences.

Income which do not form part of total income [Charitable Trusts]
2.

Discuss the correctness or otherwise of the claims made by the following charitable
trusts, registered under section 12AA, while computing income for the P.Y.2014-15:
(a) Kasturba charitable trust, having its main object as relief of the poor, earned the
following income during the P.Y.2014-15:
Particulars

` in lakh

(i)

Dividend income

0.75

(ii)
(iii)

Income from mutual funds specified under section 10(23D)
Agricultural income

1.25
4.75

The trust claims exemption under section 10(1), 10(34) and 10(35) in respect of its
agricultural income, dividend and income from mutual funds, respectively, without
complying with the conditions laid down under section 11.
(b) Kamaraj charitable trust, having its main object as promoting education in rural
areas, purchased computers and laptops for ` 18 lakh in March, 2014 for the
purposes of the trust and claimed the same as application of income in the
P.Y.2013-14. It also claims depreciation @ 60% on such computers and laptops for
P.Y.2014-15, while computing income for the purpose of application for that year.
Profits and gains of business or profession
3.

Omega Ltd. has two units – Unit Phi, which carries on the specified business of operating
a warehousing facility for storage of foodgrains and Unit Rho which carries on nonspecified business of operating a warehousing facility for storage of edible oil. Unit Phi
commenced operations on 1 st October, 2013 and for A.Y.2014-15, it claimed deduction of
` 300 lakhs under section 35AD, being 150% of ` 200 lakhs, incurred on purchase of two
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buildings for ` 100 lakhs each (for operating a warehousing facility for storage of
foodgrains) on 1.11.2013. Unit Phi, however, transferred one of the buildings to Unit Rho
in March, 2015. Examine the tax implications of such transfer in the hands of Omega Ltd.
4.

Omicron Ltd., engaged in the business of manufacture of machine tools and equipments,
furnishes the following particulars pertaining to P.Y. 2014-15.
Particulars

` in
crores

1.

Written down value of plant and machinery (15% block) as on 1.4.2014

10.00

2.

Sold plant and machinery on 5.5.2014 (15% block)

2.00

3.

Purchase of second hand machinery (15% block) on 7.7.2014 for
business purpose (the machinery was put to use immediately)

8.00

4.
5.

Purchased new computers (60% block) on 1.12.2014 for office use
Acquired and installed new plant and machinery (15% block) on
4.9.2014 (` 15 crore) and on 10.1.2015 (` 12 crore)

0.50
27.00

6.

New air conditioners purchased and installed in office premises on
18.8.2014

0.20

Work out the deduction allowable under section 32 and section 32AC for A.Y.2015-16,
while computing its income under the head ―Profits and gains of business or profession‖.
Also, determine the written down value of plant and machinery as on 1.4.2015.
5.

Delta Ltd. credited the following amounts to the account of resident payees in the month
of March, 2015 without deduction of tax at source. What would be the consequence of
non-deduction of tax at source by Delta Ltd. on these amounts during the financial year
2014-15, assuming that the resident payees in all the cases mentioned below, have not
paid the tax, if any, which was required to be deducted by Delta Ltd.?
Particulars
(1)
(2)

Salary to its employees (credited and paid in March, 2015)
Non-compete fees to Mr. Rajesh (credited and paid in March, 2015)

(3)

Directors’ remuneration (credited in March, 2015 and paid in April,
2015)

Amount in
`
12,00,000
1,10,000
28,000

Would your answer change if Delta Ltd. has deducted tax on directors’ remuneration in
April, 2015 at the time of payment and remitted the same in July, 2015?
6.

Discuss the deductibility of the following expenditure while computing business income –
(a) Alpha Ltd. incurred expenditure of ` 25 lakhs on slum area development, which
qualifies as a CSR activity as per section 135 of the Companies Act, 2013 read wit h
Schedule VII thereto, and claimed the same as deduction under section 37. It also
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made contribution of ` 8 lakhs to Prime Minister’s National Relief Fund as part of its
CSR obligation.
(b) Delta Ltd. paid royalty to Zeta Inc., a Finnish company, in March, 2015 after
deducting tax at source at the rates in force. The tax so deducted was, however,
deposited only in August, 2015.
(c) Theta Ltd. invested ` 8 crore in land and ` 4 crore in new plant and machinery in
April, 2014 for setting up and operating a semi-conductor wafer fabrication
manufacturing unit which commences operations on 1st May, 2014.
Capital Gains
7.

Ms. Smita purchased a land at a cost of ` 15 lakhs in the financial year 1990-91 and held
the same as her capital asset till 31st March, 2012. She started her real estate
business on 1st April, 2012 and converted the said land into stock-in-trade of her
business on the said date, when the fair market value of the land was ` 180 lakhs.
She constructed 10 flats of equal size, quality and dimension. Cost of construction of
each flat is ` 10 lakhs. Construction was completed in January, 2015. She sold 8 flats
at ` 30 lakhs per flat in February and March, 2015. The remaining 2 flats were held in
stock as on 31st March, 2015.
She invested ` 30 lakhs in bonds issued by Rural Electrification Corporation Ltd. in
March, 2015 and ` 40 lakhs in bonds issued by National Highways Authority of India in
April, 2015.
Compute the amount of chargeable capital gain and business income in the hands of
Ms. Smita arising from the above transactions for Assessment Year 2015-16 indicating
clearly the reasons for treatment for each item.
Cost Inflation Index: F.Y. 1990-91: 182; F.Y. 2012-13: 852; F.Y. 2014-15: 1024.

Capital Gains & Income from other sources
8.

Mr. Rohan has acquired a residential house property in Faridabad on 4th June, 2001 for
` 73,71,600 and decided to sell the same on 3rd September, 2005 to Ms. Nidhi and an
advance of ` 3,00,000 was taken from her. The balance money was not paid by Ms.
Nidhi and hence, Mr. Rohan has forfeited the entire advance sum. In May, 2014, he
once again entered into negotiations for sale of the said property to Ms. Mutka, and
received ` 4,25,000 as advance, but the transfer did not materialize and hence, the
advance was forfeited. On 18th February, 2015, he finally sold this house to Ms. Shilpa
for ` 2,75,00,000. In the meantime, in January, 2015, he had purchased a residential
house in Pune for ` 52,00,000 and made full payment for the same. However, Mr.
Rohan does not possess any legal title till 31 st March, 2015, as such transfer was not
registered with the registration authority.
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Mr. Rohan had purchased another house in Baroda in November, 2014 from
Ms. Premlata, an Indian resident, by paying ` 43,00,000 and the purchase was
registered with the appropriate authority.
Determine the taxable capital gain arising from above transactions in the hands of Mr.
Rohan for the A.Y. 2015-16 [Cost Inflation Index - 2001-02: 426; 2005-06: 497;
2014-15:1024].
Deductions from gross total income
9.

Spectrum Ltd. raises the following issues in connection with its eligibility for claiming
deduction under section 80-IB for your consideration and advice for the A.Y. 2015-16:
(i)

It operates two separate industrial units. One unit is eligible for deduction under
section 80-IB, while the other unit is not eligible for such deduction. If the eligible
unit has profit and the other unit has loss, should it claim deduction after setting off
the loss of the other unit against profit of the eligible unit?

(ii) If the company had not claimed deduction under section 80-IB in the first three years,
can it claim the deduction for the remaining years during the period of eligibility?
(iii) Can DEPB benefit and Duty Drawback be treated as ―profit derived from the business of
the industrial undertaking‖ to be eligible for deduction under section 80-IB?
(iv) Can it treat the persons employed by it on contractual basis as workers to satisfy
the condition of employment of ten or more ―workers‖ for availing benefit of
deduction under section 80-IB, if such workers were employed throughout the year
for manufacturing process?
10. From the following details, compute the total income of Mr. Akash, Mr. Barun and
Mr. Chirag for A.Y.2015-16 –
Particulars
(i)
(ii)

Salary (computed)
Interest income (on fixed deposits)

Akash

Barun

Chirag

`

`

`

9,87,000
94,000

10,92,000
1,13,000

8,73,000
81,000

Mr. Akash, Mr. Barun and Mr. Chirag are new retail investors who have made the
following investments in equity shares/units of equity oriented fund of Rajiv Gandhi
Equity Savings Scheme, 2013 for the P.Y.2014-15:
Particulars

Akash

Barun

Chirag

`

`

`

(i)

Investment in listed equity shares

22,000

58,000

18,000

(ii)

Investment in units of equity-oriented fund

23,000

-

30,000
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The particulars of their other investments/payments made during the P.Y.2014-15 are given
hereunder Particulars
(1) Mr. Akash made a five-year term deposit (tax saver) with SBI

`
1,50,000

(2) Life insurance premium paid by Mr. Chirag, the details of which are
as follows –
Date of
Person insured
Actual Insurance
issue of
capital premium
policy
sum paid during
assured P.Y.2014-15
(`)
(`)
(i) 22/8/2010 Self
80,000
18,000
(ii) 14/9/2012 Spouse
90,000
10,000
(iii) 20/6/2013 Handicapped Son section 80U disability
1,25,000
20,000
(3) Payment of medical insurance premium by the following
persons to insure their health:
Payer
Amount in Mode of payment
`
Mr. Akash (47 years)
18,000
Account payee cheque
Mr. Barun (46 years)
12,000
Cash
Mr. Chirag (51 years)
15,000
Crossed cheque
(4) Mr. Barun paid interest on loan taken for the purchase of house in
which he currently resides. He is claiming benefit of self-occupation
under section 23(2) in respect of this house. He does not own any
other house.
Repayment of principal amount of loan taken for purchase of the said
house

2,20,000

1,70,000

(The housing loan of ` 23 lakhs was sanctioned by HDFC on 3.4.2013
and disbursed in full on 10.4.2013, being the date of purchase of house
property, the cost of which was ` 35 lakhs. Mr. Barun paid ` 2,40,000
as interest on loan during the previous year 2013-14).
(5) Contribution by Mr. Akash by cheque to National Children’s Fund
during the year.

45,000

(6) Mr. Barun makes the following donations during the P.Y.2014-15 Donation to an electoral trust by account payee cheque

75,000

Donation to a political party by cash

60,000
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What would be the tax consequence if Mr. Akash and Mr. Chirag sold their entire
investment in units of equity oriented fund in June, 2015?
Assessment of various entities
11. Mr. Jacob, carrying on the business of operating a cold chain facility, has a total income
of ` 82 lakhs for the P.Y.2014-15. He commenced operations of the business in May,
2014. In computing the total income for the P.Y.2014-15, he had claimed deduction
under section 35AD in respect of investment of ` 70 lakhs in building (in June, 2014) for
operating the cold chain facility. Compute his tax liability for A.Y.2015-16.
12. Zeta Limited, engaged in the business of manufacturing, shows a net profit of ` 182
lakhs for the year ended 31 st March, 2015 after debiting and crediting the following items
to its Statement of Profit & Loss:
(a) Depreciation provided on straight line basis debited to the Statement of Profit &
Loss was ` 32 lakhs.
(b) ` 8 lakhs on salary for its research assistants and ` 5 lakhs spent on purchase of
materials for in-house research and development facility approved by the prescribed
authority.
(c) Legal expenses in connection with issue of Bonus Shares ` 3 lakhs, and issue of
Rights shares ` 4 lakhs.
(d) The opening and closing stocks of the company were undervalued by 10%.
[Opening stock ` 22 lakhs; Closing Stock ` 32 lakhs].
(e) Payment of ` 10 lakhs to an employee in connection with his voluntary retirement in
accordance with a scheme of voluntary retirement.
(f)

The company adopts a policy of providing 5% of the Sundry Debtors in the
beginning of the year as provision for doubtful debts. Sundry Debtors outstanding
as on 01.04.2014 is ` 600 lakhs.

(g) No tax has been deducted from a sum of ` 8 lakhs credited to a contractor, who is a
resident firm for some of the works outsourced. However, the contractor has
considered the same in the return of income filed by him on 30 th July, 2015 and has
paid the taxes due on such income.
(h) Cash donation given to an electoral trust ` 12 lakhs.
Additional information:
(i)

Normal depreciation allowable is ` 28 lakhs which includes depreciation on new
plant and machinery costing ` 25 lakhs acquired and installed in February, 2015.

(ii) Addition to fixed assets given in (i) above during the year includes ` 18 lakhs on
account of machinery acquired for its in-house scientific research and development
facility approved by the prescribed authority.
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(iii) Bad debts actually written off during the year by adjusting provision for bad debts
account was ` 15 lakhs.
Compute income-tax payable by Zeta Limited for Assessment Year 2015-16 indicating
reasons for treatment of each item. Ignore Minimum Alternate Tax.
13. Sigma Ltd., a domestic company, purchases its own unlisted shares on 16th September,
2014. The consideration for buyback amounted to ` 22 lakhs, which was paid on the same
day. Sigma Ltd. had received ` 14 lakhs on issue of these shares one year back. Compute
the additional income-tax payable by Sigma Ltd. Further, determine the interest, if any,
payable if such tax is paid to the credit of the Central Government on 11th December, 2014.
Would there be any tax implication in the hands of the shareholders? Discuss.
Transfer Pricing
14. Discuss whether transfer pricing provisions under the Income-tax Act, 1961 are attracted
in respect of the following cases (i)

Transfer of technical knowhow by Alpha Ltd., an Indian company, to Beta Inc., a
French company, which guarantees 15% of the borrowings of Alpha Ltd.

(ii) Purchase of plant and machinery by Phi Ltd., an Indian company, from Rho Inc., a
Swedish company. Phi Ltd. is the subsidiary of Rho Inc.
(iii) Ms. Nidhi, a resident Indian, is a director of Delta Ltd, an Indian company. Delta
Ltd. pays salary of ` 45 lakhs per annum to Yashasvi, who is Ms. Nidhi’s daughter.
(iv) Alpha Ltd., an Indian company, has two units Sun & Moon. Sun, which commenced
business three years back, is engaged in the development of a highway project, for
which purpose an agreement has been entered into with the Central Government.
Moon is carrying on the business of trading in cement. Moon transfers cement of
the value of ` 65 lakhs to Sun for ` 45 lakhs.
(v) Scientific research services provided by Sigma Inc., a German company to Theta
Ltd., an Indian company. Sigma Inc. is a ―specified foreign company‖ as defined in
section 115BBD, in relation to Theta Ltd.
15. Mr. Manas, a non-resident individual, is due to receive interest of ` 6,25,000 in March
2015 from a notified infrastructure debt fund eligible for exemption under section 10(47).
He incurred expenditure amounting to ` 32,000 for earning such income. Assuming that
Mr. Manas is a resident of a Notified Jurisdictional Area (NJA), discuss the tax
implications in his hands and the applicability of provisions relating to deduction of tax at
source from such interest.
Income-tax Authorities
16. Discuss the correctness or otherwise of the following statements, with reference to the
provisions of the Income-tax Act, 1961 –
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(i)

The maximum time period for retaining books of account or documents impounded
by an income-tax authority under section 133A without obtaining the approval of the
higher authorities specified thereunder is ten days (exclusive of holidays).

(ii) The Finance (No.2) Act, 2014 has expanded the scope of powers of an income-tax
authority acting under section 133A.
Assessment Procedure
17. What is the time limit for completing assessment in the following cases –
(i)

Best judgment assessment under section 144 in respect of A.Y.2014-15.

(ii) Reassessment under section 147, in respect of which notice under section 148 was
served on 1.5.2013.
(iii) Assessment under section 143(3) in respect of A.Y.2013-14, where reference under
section 92CA(1) is made on 1.12.2014.
Advance Rulings
18. ―The expansion of scope of advance rulings and consequent strengthening of the
constitution of the Authority for Advance Rulings by the Finance (No.2) Act, 2014 has
underlined the significance of advance rulings in minimising tax litigation‖- Elucidate.
Miscellaneous Provisions/Penalties
19. Section 285BA requires furnishing of statement of financial transaction or reportable
account by inter alia a prescribed reporting financial institution.
(i)

Can the prescribed income-tax authority require furnishing of statement under
section 285BA(1), where the person, being a prescribed reporting financial
institution, has not furnished the same within the specified time?

(ii) How can a defect in the statement be rectified if the same is discovered by the person,
being a prescribed reporting financial institution which has furnished the statement
under section 285BA(1) or in pursuance of a notice issued under section 285BA(5)?
(iii) Are penal provisions attracted in case where the person, being a prescribed reporting
financial institution, provides inaccurate information in the statement? Elucidate.
Provisions for deduction and collection of tax at source
20. Examine the applicability of the provisions for tax deduction at source under section
194DA in the respect of the following payments due to be made in respect of maturity
proceeds of LIC policy Resident
payees

(1) Mr. Shiva

Maturity
proceeds
due to be
paid (`)
5,25,000

Due date of
payment
(Maturity
date)

Date of
policy

Sum
Assured
(`)

Annual
premium
(`)

31/3/2015

1/4/2011

5,00,000

1,00,000
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(2) Mr. Vishnu

67

3,20,000

31/3/2015

1/4/2012

3,00,000

80,000

(3) Mr. Ganesh

98,000

31/12/2014

1/1/2011

90,000

18,500

(4) Mr. Krishna

4,50,000

31/8/2014

1/9/2010

4,00,000

90,000

SUGGESTED ANSWERS/HINTS
1.

If any expenditure is incurred by an assessee in any financial year in respect of which he
is not able to offer explanation about the source of such expenditure or the explanation
offered by him is not satisfactory in the opinion of the Assessing Officer, then the amount
of such unexplained expenditure may be deemed as income of the assessee for such
financial year as per section 69C.
Therefore, in this case, since the Assessing Officer is not satisfied with the explanation
offered by Mr. Ganesh, the expenditure of ` 25 lakh incurred by him in the financial year
2014-15 in hosting a grand cruise party may be deemed as his income for such financial
year as per section 69C.
Further, such unexplained expenditure which is deemed as the income of Mr. Ganesh
shall not be allowed as deduction under any head of income.
Where the total income of Mr. Ganesh includes such unexplained expenditure of ` 25
lakh, which is deemed as his income under section 69C, such deemed income would be
taxed at the rate of 30% as per section 115BBE.
Further, no basic exemption or allowance or expenditure shall be allowed to him under
any provision of the Income-tax Act, 1961 in computing such deemed income.
Penalty under 271(1)(c) is also leviable for concealment of income.

2.

(a) Section 11(7) provides that where a trust has been granted registration under
section 12AA and the registration is in force for a previous year, then, such trust
cannot claim any exemption under any provision of section 10 [other than
exemption of agricultural income under section 10(1) and exemption available under
section 10(23C)].
Therefore, a charitable trust cannot claim exemption under section 10(35) in respect
of income from mutual funds and exemption under section 10(34) in respect of
dividends, since it has voluntarily opted for the special dispensati on under sections
11 to 13, and consequently has to be governed by the provisions of th ese sections.
However, it can claim exemption under section 10(1) in respect of agricultural
income, since section 11(7) provides an exception in respect of such income .
Therefore, the claim of Kasturba charitable trust, as regards exemption under
section 10(34) and section 10(35), is not correct.
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(b) Section 11(6) provides that income for the purposes of application shall be
determined without allowing any deduction for depreciation or otherwise in respect
of any asset, the cost of acquisition of which has been claimed as an application of
income under section 11 in the same or any other previous year.
Accordingly, in this case, since the cost of computers and laptops (i.e., ` 18 lakh)
has been claimed and allowed as application of income under section 11 while
computing the income of the trust for the P.Y.2013-14, depreciation on computers
and laptops will not be allowed for the purpose of determining income for the
purposes of application in the P.Y.2014-15.
Therefore, the depreciation claim made by Kamaraj charitable trust is not correct.
3.

Since the capital asset in respect of which deduction of ` 150 lakhs (150% of ` 100
lakhs) was claimed under section 35AD in the A.Y.2014-15, has been transferred by Unit
Phi carrying on specified business to Unit Rho carrying on non-specified business in the
P.Y.2014-15, the deeming provision under section 35AD(7B) is attracted while computing
business income of Omega Ltd. for A.Y.2015-16, since the asset (building, in this case)
in respect of which deduction was claimed and allowed under section 35AD in the
A.Y.2014-15 is used for a purpose other than the specified business during the period of
eight years from P.Y.2013-14, being the previous year in which the asset was acquired.
Accordingly, the deduction of ` 150 lakhs claimed and allowed in the A.Y.2014-15 in
respect of such asset, as reduced by the amount of depreciation allowable in accordance
with the provisions of section 32 for A.Y.2014-15 as if no deduction has been allowed
under section 35AD, shall be deemed to be the income of Omega Ltd. chargeable under
the head ―Profits and gains of business or profession‖ of the P.Y.2014-15, being the
previous year in which the asset is transferred to non-specified business.

4.

Particulars

`

Deduction allowed under section 35AD for A.Y.2014-15 (in respect of
one building transferred to Unit Rho)

1,50,00,000

Less: Depreciation (7.5% of Rs.100 lakhs, since the asset was put to
use for less than 180 days during the P.Y.2013-14)

__7,50,000

Deemed income under section 35AD(7B)

1,42,50,000

Computation of depreciation allowance under section 32 for the A.Y. 201 5-16
Particulars

Plant &
Machinery
15%

60%

(` in crores)
WDV as on 01.04.2014

© The Institute of Chartered Accountants of India

10.00

-

PAPER – 7 : DIRECT TAX LAWS

69

Add: Plant and Machinery acquired during the year
- Second hand machinery

8.00

- New plant and machinery

27.00

- Air conditioner installed in office

__0.20
35.20

Computers acquired during the year

_____-

0.50

45.20

0.50

Less: Asset sold during the year
Written down value before charging depreciation

_2.00
43.20

Nil
0.50

Less: Depreciation for the P.Y.2014-15 (See Note 1 below)
WDV as on 1.4.2015

_9.78
33.42

0.15
0.35

-

0.15

Note 1 : Computation of depreciation for the P.Y.2014-15
Normal depreciation [Under section 32(1)(ii)]
Depreciation @ 30% on computers put to use for less than 180
days (50% of 60% × ` 0.50 crore)
Depreciation on plant and machinery (15% block)

5.58

(` 12 crore × 7.5%) + [(` 43.20 crore - ` 12 crore) × 15%]
Additional depreciation [Under section 32(1)(iia)]
New plant and machinery installed on - 4.9.2014 (` 15 crore × 20%)
- 10.1.2015 (` 12 crore × 10%)

3.00
1.20

Total depreciation

4.20

Nil

9.78

0.15

Computation of deduction under section 32AC for the A.Y.2015-16
Particulars
15% of ` 27 crore, being aggregate investment in new plant and
machinery acquired and installed during the P.Y.2014-15

(` in crore)
4.05

Note – For the A.Y.2015-16, the company would be entitled for deduction under section
32AC(1A) since the investment in new plant and machinery acquired and installed during
the P.Y.2014-15 is ` 27 crores (i.e., more than ` 25 crores). The deduction under
section 32AC would be in addition to the depreciation allowable under section 32 for that
year. However, the deduction under section 32AC would not be reduced to arrive at the
written down value of plant and machinery.
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It may be noted that investment in second hand plant and machinery and air-conditioners
and computers installed in office would neither be eligible for deduction under section
32AC nor additional depreciation under section 32(1)(iia).
5.

With effect from A.Y.2015-16, non-deduction of tax at source on any sum payable to a
resident on which tax is deductible at source as per the provisions of Chapter XVII-B
would attract disallowance under section 40(a)(ia). Therefore, non-deduction of tax at
source on any sum paid by way of salary on which tax is deductible under section 192 or
any sum credited or paid by way of non-compete fees and directors’ remuneration on
which tax is deductible under section 194J, would attract disallowance@30% under
section 40(a)(ia). Whereas in case of salary, tax has to be deducted under section 192
at the time of payment, in case of non-compete fees and directors’ remuneration, tax has
to be deducted at the time of credit of such sum to the account of the payee or at the
time of payment, whichever is earlier. Therefore, in all the three cases i.e., salary, non compete fees and directors’ remuneration, tax is deductible in the P.Y.2014-15, since
salary was paid in that year and non-compete fees and directors’ remuneration was
credited in that year. Therefore, the amount to be disallowed under section 40(a)(ia)
while computing business income for A.Y.2015-16 is as follows –
Particulars

(1)
(2)
(3)

Salary
[tax is deductible under section 192]
Non-compete fees to Mr. Rajesh
[tax is deductible under section 194J]
Directors’ remuneration
[tax is deductible under section 194J
without any threshold limit]

Disallowance under section 40(a)(ia)

Amount
paid in `

Disallowance
u/s 40(a)(ia) @
30%

12,00,000

3,60,000

1,10,000

33,000

28,000

8,400

4,01,400

If the tax is deducted on directors’ remuneration in the next year i.e., P.Y.2015-16 at the
time of payment and remitted to the Government, the amount of ` 8,400 would be
allowed as deduction while computing the business income of A.Y.2016-17.
6.

(a) For the purposes of section 37(1), any expenditure incurred by an assessee on the
activities relating to corporate social responsibility referred to in section 135 of the
Companies Act, 2013 shall not be deemed to have been incurred for the purpose of
business and hence, shall not be allowed as deduction under section 37.
Accordingly, the expenditure of ` 25 lakhs incurred by Alpha Ltd. on slum area
development, being an activity qualifying as a CSR activity as per section 135 of the
Companies Act, 2013 read with Schedule VII thereto, is not allowable as deduction
under section 37.
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` 8 lakhs, being contribution to Prime Minister’s National Relief Fund, though not
eligible for deduction while computing business income, would be eligible for 100%
deduction under section 80G from gross total income
Note : The Explanatory Memorandum to the Finance (No.2) Bill, 2014 clarifies that
expenditure on CSR activities, which is of the nature described in sections 30 to 36,
shall be allowed as deduction under those sections subject to fulfillment of
conditions, if any, specified therein.
Under section 35AC, 100% deduction is eligible in respect of the expenditure incurred
on eligible projects/schemes specified under Rule 11K, which includes, inter alia, any
programme for uplift of the rural poor or the urban slum dwellers as the Central
Government may, by notification in the Official Gazette, specify in this behalf on the
recommendation of the National Committee, being a committee constituted by the
Central Government, from amongst persons of eminence in public life.
Therefore, if the expenditure of ` 25 lakhs on slum area development is incurred for
the uplift of the rural poor or the urban slum dwellers and the other conditions
mentioned under section 35AC are fulfilled by Alpha Ltd., it can claim deduction of
such expenditure under section 35AC.
(b) Disallowance under section 40(a)(i) would not be attracted in this case since the tax
deducted at source under section 195 in the P.Y.2014-15 has been deposited on or
before the due date of filing of return under section 139(1). Hence, Delta Ltd. can
claim deduction of royalty while computing its business income.
(c) Theta Ltd. would be eligible for investment-linked tax deduction under section
35AD@100% in respect of amount of ` 4 crore invested in new plant and machinery
in April, 2014 for setting up and operating a semi-conductor wafer fabrication
manufacturing unit which commences operation on 1 st May, 2014, being a date
falling on or after 1 st April, 2014. However, such unit must be notified by the CBDT in
accordance with the prescribed guidelines and the expenditure must be capitalized in
the books of account of Theta Ltd. on 1st May, 2014. ` 8 crore, being the cost of land,
would not qualify for investment-linked tax deduction under section 35AD.
7.

Computation of capital gains and business income of Ms. Smita for A.Y.2015-16

Particulars

`

Capital Gains
Fair market value of land on the date of conversion deemed as the full 1,80,00,000
value of consideration for the purposes of section 45(2)
Less: Indexed cost of acquisition [` 15,00,000 × 852/182]

70,21,978
1,09,78,022
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Proportionate capital gains arising during A.Y.2015-16 [` 1,09,78,022 ×
8/10]

87,82,418

Less: Exemption under section 54EC

50,00,000

Capital gains chargeable to tax for A.Y.2015-16

37,82,418

Business Income
Sale price of flats [8 × ` 30 lakhs]

2,40,00,000

Less: Cost of flats
Fair market value of land on the date of conversion [` 180 lakhs × 8/10] 1,44,00,000
80,00,000
Cost of construction of flats [8 × ` 10 lakhs]
Business income chargeable to tax for A.Y.2015-16

16,00,000

Notes:
(1) The conversion of a capital asset into stock-in-trade is treated as a transfer under
section 2(47). It would be treated as a transfer in the year in which the capital asset
is converted into stock-in-trade.
(2) However, as per section 45(2), the capital gains arising from the transfer by way of
conversion of capital assets into stock-in-trade will be chargeable to tax only in the
year in which the stock-in-trade is sold.
(3) The indexation benefit for computing indexed cost of acquisition would, however, be
available only up to the year of conversion of capital asset to stock-in-trade and not
up to the year of sale of stock-in-trade.
(4) For the purpose of computing capital gains in such cases, the fair market value of
the capital asset on the date on which it was converted into stock-in-trade shall be
deemed to be the full value of consideration received or accruing as a result of the
transfer of the capital asset.
In this case, since only 80% of the stock-in-trade (8 flats out of 10 flats) is sold in the
P.Y.2014-15, only proportionate capital gains (i.e., 80%) would be chargeable in the
A.Y.2015-16.
(5) On sale of such stock-in-trade, business income would arise. The business income
chargeable to tax would be the difference between the price at whic h the stock-intrade is sold and the fair market value on the date of conversion of the capital asset
into stock-in-trade.
(6) In case of conversion of capital asset into stock-in-trade and subsequent sale of stockin-trade, the period of 6 months is to be reckoned from the date of sale of stock-in-trade
for the purpose of exemption under section 54EC [CBDT Circular No.791 dated
2.6.2000]. In this case, since the investment in bonds of RECL and NHAI has been
made within 6 months of sale of flats, the same qualifies for exemption under section
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54EC. However, the maximum exemption under section 54EC would be restricted to
` 50 lakhs, even though the total investment in bonds of RECL and NHAI within the six
month period is ` 70 lakhs.
8.

Computation of taxable capital gain of Mr. Rohan for the A.Y.2015-16
Particulars
Sale proceeds

`
2,75,00,000

Less: Indexed cost of acquisition (See Notes 1 & 2)
Long-term capital gain
Less: Exemption under section 54 in respect of investment in house
at Pune (See Notes 3 & 4)
Taxable long-term capital gain

_1,69,98,400
1,05,01,600
52,00,000
53,01,600

Notes:
(1) Computation of indexed cost of acquisition
Particulars

`

Cost of acquisition

73,71,600

Less: Advance taken in the previous year 2005-06 and forfeited
Cost for the purpose of indexation

_ 3,00,000
70,71,600

Indexed cost of acquisition (` 70,71,600 x 1024/426)

1,69,98,400

(2) Advance of ` 4,25,000 taken by Mr. Rohan from Ms. Mukta in May, 2014, which was
forfeited due to the transaction not materializing, is taxable under section 56(2)(ix).
Hence, such amount would not be reduced to compute the indexed cost of acquisition
while computing capital gains on sale of the property in February, 2015.
(3) In order to avail exemption of capital gains under section 54, one residential house
should be purchased within 1 year before or 2 years after the date of transfer or
constructed within a period of 3 years after the date of transfer. In this case, Mr.
Rohan has purchased the residential house in Pune within one year before the date of
transfer and paid the full amount as per the purchase agreement, though he does not
possess any legal title till 31.3.2015 since the transfer was not registered with the
registration authority. However, for the purpose of claiming exemption under section
54, holding of legal title is not necessary. If the taxpayer pays the full consideration in
terms of the purchase agreement within the stipulated period, the exemption under
section 54 would be available. It was so held in Balraj v. CIT(2002) 254 ITR 22 (Del.)
and CIT v. Shahzada Begum (1988) 173 ITR 397 (A.P.).
(4) The Finance (No.2) Act, 2014 has clarified that exemption under section 54 can be
availed only in respect of one residential house. It would be more beneficial for
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Mr. Rohan to claim exemption in respect of the Pune house since the cost of the
same is higher than the cost of the Baroda house.
9.

(i)

Section 80-IB(13) provides that the provisions contained in section 80-IA(5) shall,
so far as may be, apply to the eligible business under section 80-IB. Accordingly, for
the purpose of computing the deduction under section 80-IB, the profits and gains of
an eligible business shall be computed as if such eligible business was the only
source of income of the assessee.
Therefore, Spectrum Limited should claim deduction under section 80-IB on profit
from the eligible unit without setting off loss suffered in the other unit. It may be
noted that the aggregate deduction under Chapter VIA, however, cannot exceed the
gross total income of the assessee.

(ii) On this issue, the Delhi High Court, in Praveen Soni v. CIT (2011) 333 ITR 324,
held that the provisions of section 80-IB nowhere stipulated a condition that the
claim for deduction under this section had to be made from the first year of
qualification of deduction failing which the claim will not be allowed in the remaining
years of eligibility. Therefore, the deduction under section 80-IB should be allowed
to the assessee for the remaining years up to the period for which his entitlement
would accrue, provided the conditions mentioned under section 80-IB are fulfilled.
Accordingly, Spectrum Ltd. can claim deduction for the remaining years during the
period of eligibility, even if it has not claimed deduction in the first three years,
subject to fulfilment of conditions mentioned in section 80-IB.
(iii) Under section 80-IB, where the gross total income of an assessee includes any
profits and gains derived from an industrial undertaking referred to in the section,
there shall be allowed, in computing the total income of the assessee, a deduction
from such profits and gains at the specified percentage and for such number of
years as specified in the section.
In Liberty India vs. CIT (2009) 317 ITR 218 (SC), it was held that incentive profits
are not profits derived from eligible business under section 80-IB. They belong to
the category of ancillary profits of such undertaking.
Incentive profits such as DEPB/Duty drawback cannot be credited against the cost
of manufacture of goods debited in the profit and loss account and they do not fall
within the expression "profits derived from industrial undertaking" under section 80 IB. Hence, duty drawback receipts and DEPB benefits do not form part of the profits
derived from the eligible business for the purpose of deduction under section 80 -IB.
Therefore, Spectrum Ltd. cannot treat DEPB benefit and duty drawback as ―profit
derived from the industrial undertaking‖ for claiming benefit of deduction under
section 80-IB.
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(iv) On this issue, the Bombay High Court, in CIT v. Jyoti Plastic Works Private Limited
(2011) 339 ITR 491, observed that the expression "worker" is neither defined under
section 2 of the Income-tax Act, 1961, nor under section 80-IB(2)(iv) of the Act.
Therefore, it would be reasonable to hold that the expression "worker" in section 80 IB(2)(iv) is referable to the persons employed by the assessee directly or by or
through any agency (including a contractor) in the manufacturing activity carried on
by the assessee. The employment of ten or more workers is what is relevant and
not the mode and the manner in which the workers are employed by the assessee.
Further, the Delhi High Court has, in CIT v. Nanda Mint and Pine Chemicals Ltd.
(2012) 345 ITR 60, observed that for compliance with the condition of employment
of ten or more workers stipulated in section 80-IB(2)(iv), the contractual workers
who were working under the direct supervision and control of the assessee and
were paid salary by the assessee, are also to be considered.
Therefore, Spectrum Ltd. can treat the persons employed by it on contractual basis
as ―workers‖ to satisfy the condition of employment of ten or more workers as
required under section 80-IB(2)(iv) for availing the benefit of deduction under
section 80-IB, since the workers were employed throughout the year for the
manufacturing process.
10.

Computation of total income for A.Y.2015-16
Particulars

(A)

Akash

Barun

Chirag

`

`

`

Salary
Income from house property [See Note 4]

8,73,000

9,87,000
(2,00,000)

10,92,000

Income from other sources (Interest)
Gross total income

__81,000
9,54,000

__94,000
8,81,000

_1,13,000
12,05,000

Less: Deductions under Chapter VIA
Under section 80C
Five year term deposit with SBI [See
Note 5]

1,50,000

LIC premium paid [See Note 1]

43,750

Principal repayment of housing loan
(restricted to ` 1,50,000) [See Note 5]
Under section 80CCG
Investment in listed equity shares/units
of equity oriented fund of Rajiv Gandhi
Equity Savings Scheme [See Note 2]
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Under section 80D
Medical insurance premium [See Note 3]

15,000

Nil

15,000

Under section 80EE
Interest on housing loan [See Note 5]
Under section 80G
Contribution to National Children’s Fund
[See Note 6]

10,000
45,000

Under section 80GGC [See Note 7]
Donation to an electoral trust by account
payee cheque

75,000

Cash donation to a political party

Nil

(B)

Total deduction under Chapter VIA

2,32,500

2,60,000

58,750

(C)

Total Income (A) – (B)

7,21,500

6,21,000

11,46,250

Notes:
(1)

Deduction u/s 80C in respect of life insurance premium paid by Mr. Chirag
Date of
issue of
policy
22/8/2010
14/9/2012
20/6/2013

(2)

Person
insured

Self
Spouse
Handicapped
Son (section
80U disability)

Actual
Insurance Restricted Deduction
capital
premium
to % of
u/s 80C
sum
paid during
sum
assured
2014-15
assured
80,000
18,000
20%
16,000
90,000
10,000
10%
9,000
1,25,000

20,000

15%

18,750

Total
43,750
Deduction under section 80CCG in respect of investment made as per the Rajiv
Gandhi Equity Savings Scheme
Particulars

Mr. Akash

Mr. Barun

`

`

(i)

Investment in listed equity shares

22,000

58,000

(ii)

Investment in units of equity-oriented fund

23,000

_____-

Total investment

45,000

58,000

50% of the above

22,500

29,000

Deduction under section 80CCG (restricted
to a maximum of ` 25,000)

22,500

25,000
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Mr. Chirag is not eligible for deduction under section 80CCG since his gross
total income exceeds ` 12 lakh.
(3)

Medical Insurance Premium
(i) Medical insurance premium of ` 18,000 paid by account payee cheque by
Mr. Akash is allowed as a deduction under section 80D, subject to a maximum
of ` 15,000.
(ii) Medical insurance premium paid by cash is not allowable as deduction.
Hence, Mr. Barun is not eligible for deduction under section 80D in respect of
medical insurance premium of ` 12,000 paid in cash.
(iii) Mr. Chirag is eligible for deduction of ` 15,000 under section 80D in respect
of medical insurance premium paid by crossed cheque.

(4)

With effect from A.Y.2015-16, the maximum amount eligible for deduction under
section 80C shall not exceed ` 1,50,000. Further, the limit in five year term
deposit with bank has also been increased from ` 1,00,000 to ` 1,50,000. Since
Mr. Akash has no other investment under section 80C during the P.Y.2014-15,
Mr. Akash would be eligible for deduction of ` 1,50,000 in respect of investment
in term deposit with bank.

(5)

Deduction in respect of interest and principal repayment of housing loan
Mr. Barun is eligible for a maximum deduction of ` 2,00,000 under section 24
in respect of interest on housing loan taken in respect of a self-occupied
property, for which he is claiming benefit of ―Nil‖ annual value. Therefore,
` 2,00,000 would represent his loss from house property.
` 90,000 (` 2,40,000 - ` 1,50,000) is the amount remaining after providing for
deduction of ` 1,50,000 under section 24 for the previous year 2013-14. The
said amount of ` 90,000 would have been deductible under section 80EE in
the A.Y.2014-15, since the following conditions are satisfied –
(i) The loan is sanctioned by HDFC, a financial institution, during the period
between 1.4.2013 and 31.3.2014;
(ii) The loan amount sanctioned is less than ` 25 lakh;
(iii) The value of the house property is less than ` 40 lakh;
(iv) He does not own any other house property.
Since the interest payable, allowed as deduction under section 80EE for A.Y.201415, was less than ` 1,00,000, Mr. Barun is now eligible for deduction of balance
` 10,000 (` 1,00,000 – ` 90,000) under section 80EE in the A.Y.2015-16.
Further, with effect from A.Y.2015-16, the maximum amount eligible for
deduction under section 80C is ` 1,50,000. Since, Mr. Barun has no other
investment under section 80C during the previous year 2014-15, he would be
eligible for deduction of ` 1,50,000 in respect of principal repayment of housing
loan.
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(6)

Contribution to National Children’s Fund qualifies for 100% deduction under
section 80G. Therefore, Mr. Akash is entitled to 100% deduction of the sum of
` 45,000 contributed by him by way of cheque to National Children’s Fund.

(7)

Mr. Barun is eligible for deduction under section 80GGC in respect of donation to
an electoral trust made otherwise than by way of cash. However, cash
donations to a political party will not qualify for deduction under section 80GGC.

Note – In case Mr. Akash sells all the units of equity oriented fund in June 2015, the amount
of ` 11,500 (i.e., 50% of ` 23,000), being deduction allowed to him under section 80CCG in
A.Y.2015-16, would be subject to tax in the A.Y.2016-17, since the condition of the minimum
fixed lock-in period of one year from the end of P.Y.2014-15 stipulated under the Rajiv
Gandhi Equity Scheme, 2013, has been violated in this case. However, in the case of Mr.
Chirag, since deduction under section 80CCG was not allowed during the A.Y.2015-16 on
account of his gross total income exceeding ` 12 lakh, no amount relating to that year can be
subject to tax in the A.Y.2016-17, being the year of violation of condition.
11.

Computation of tax liability of Mr. Jacob for A.Y.2015-16
Particulars

` in lakh

Tax liability on total income of ` 82 lakhs under the normal provisions
of the Income-tax Act, 1961 [` 1.25 lakhs (tax on income upto ` 10
lakhs) + 30% of ` 72 lakhs (` 82 lakhs – ` 10 lakhs)]
Add: Education cess and SHEC@3%

0.69

Total tax liability
Computation of Adjusted Total Income

22.85

23.54
` in lakh

Total Income
Add: Deduction under section 35AD [150% of ` 70 lakhs]
Less: Depreciation under section 32 [10% of ` 70 lakhs]
Adjusted Total Income
Computation of Alternate Minimum Tax (AMT)
Alternate Minimum Tax (AMT)@18.5%
Add: Surcharge@10% (since adjusted total income > ` 100 lakh)

82.00
105.00
7.00

98.00
180.00
` in lakh
33.30
3.33
36.63

Add: Education cess@2% and SHEC@1%
Tax liability under section 115JC
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Since the regular income-tax payable is less than the AMT payable, the
adjusted total income of ` 180 lakhs shall be deemed to be the total income
of Mr. Jacob and tax is payable@18.5% thereof plus surcharge@10% and
cess@3%. Therefore, the tax liability is ` 37.73 lakhs.
AMT Credit to be carried forward under section 115JD
Tax liability under section 115JC
Less: Tax liability under the regular provisions of the Income-tax Act, 1961

37.73
23.54
14.19

Notes:
(1) The Finance (No.2) Act, 2014 has brought the investment-linked tax deduction
claimed under section 35AD within the scope of AMT. Accordingly, section 115JC
has been amended to provide that total income shall be increased by the deduction
claimed under section 35AD, as reduced by the depreciation allowable under
section 32, as if no deduction under section 35AD was allowed in respect of the
asset for which such deduction is claimed.
(2) The specified business of setting up and operating a cold chain facility is eligible for
weighted deduction@150% of capital expenditure under section 35AD, if operations
were commenced on or after 1.4.2012.
(3) AMT Credit can be carried forward for a maximum period of ten assessment years
immediately succeeding the assessment year for which the tax credit becomes
allowable. Such credit is allowed to be set-off against the tax payable on total
income in an assessment year in which the tax is computed in accordance with the
regular provisions of the Income-tax Act, 1961, to the extent of excess of such tax
payable over the AMT of that year.
12.

Computation of total income of Zeta Ltd. for the A.Y.2015-16
Particulars

`

Net profit as per profit and loss account
Add : Depreciation debited to profit and loss account

1,82,00,000
32,00,000

Salary and purchase of materials for in-house 13,00,000
research and development, considered separately
under section 35(2AB) [See Note 1]
Legal expenses for issue of rights shares [See Note 2]

4,00,000

Under valuation of stock [ ` 32 lakhs - ` 22 lakhs] х
10/90 [See Note 3]

1,11,111

Payment in connection with voluntary retirement
[See Note 4]

8,00,000
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Provision for doubtful debts [See Note 5]
Amount paid to contractor without deduction of tax
at source – 30% of Rs.8 lakh [See Note 6]
Cash donation to electoral trust [See Note 7]

30,00,000
2,40,000
12,00,000 1,02,51,111
2,84,51,111

Less: Deduction for in-house scientific research under 62,00,000
section 35(2AB) [See Note 1]
Bad debts actually written off [See Note 5]

15,00,000

Depreciation as per section 32 [See Note 8]

27,35,000 1,04,35,000

Business Income / Gross Total Income

1,80,16,111

Less: Deduction under Chapter VI-A
Under section 80GGB [See Note 7]

Nil

Total Income

1,80,16,111

Total Income (rounded off)

1,80,16,110

Tax on total income as computed under the Income-tax Act, 1961

Particulars

`

Tax@30% on total income of ` 1,80,16,110

54,04,833

Add: Surcharge@5% (since total income exceeds ` 1 crore but does not
exceed ` 10 crore)

2,70, 242
56,75,075

Add: Education cess @ 2%
Secondary and higher education cess@1%
Tax on total income

1,13,501
56,751
58,45,327

Notes:
(1)

Both revenue and capital expenditure (other than expenditure on land and
building) on in-house scientific research approved by the prescribed authority is
eligible for weighted deduction@200% under section 35(2AB) in case of, inter alia,
a company engaged in manufacture or production of an article or thing.
In this case, the revenue expenditure on scientific research is ` 13 lakhs (salary
and purchase of materials) and capital expenditure (i.e. machinery) on scientific
research is ` 18 lakhs. The total expenditure of ` 31 lakhs qualifies for weighted
deduction@200% under section 35(2AB), since the research and development
facility is approved by the prescribed authority. Hence, the eligible deduction
under section 35(2AB) is ` 62 lakhs, being 200% of ` 31 lakhs.
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There is no fresh inflow of funds or increase in capital employed on account of
issue of bonus shares and there is only reallocation of the company’s fund.
Consequently, since there is no increase in the capital base of the company, legal
expenses in connection with issue of bonus shares is a revenue expenditure and is
hence, allowable as deduction. It was so held by the Supreme Court, in CIT v.
General Insurance Corpn. (2006) 286 ITR 232.
However, ` 4 lakhs, being legal expenses in relation to issue of rights shares is
directly related to expansion of the capital base of the company and is, hence, a
capital expenditure. Therefore, the same is not allowable as deduction. It was so
held by the Supreme Court in Brooke Bond India Ltd. v. CIT (1997) 225 ITR 798.

(3)

The under valuation of both opening and closing stocks will have an impact on the
profits for the year. The under-valuation in the amount of opening stock has to be
deducted and under-valuation in the amount of closing stock has to be added
back. In this case, since the under-valuation in the amount of closing stock
exceeds the under-valuation in the amount of opening stock, the net difference in
valuation of stock has, accordingly, been added back.

(4)

As per section 35DDA, where in any previous year, any expenditure is incurred by
way of payment of any sum to an employee in connection with voluntary
retirement, one-fifth of the amount so paid shall be deducted in computing profits
and gains of business for that previous year, and the balance shall be deducted in
equal installments in the immediately succeeding four previous years. Therefore,
out of ` 10,00,000, an amount of ` 2,00,000 is deductible in assessment year
2015-16 and the balance shall be disallowed in this assessment year. Therefore,
` 8,00,000 has to be added back.

(5)

The deduction under section 36(1)(viia) for provision for doubtful debts is allowable
only in case of banks and certain financial institutions specified thereunder. It is
not allowable in case of other assessees. Therefore, the sum of ` 30 lakhs debited
in its profit and loss account towards provision for doubtful debts is not an
allowable deduction for Zeta Ltd., since it is a manufacturing company.
However, the amount actually written off as bad debts in the books of account can
be claimed as deduction under section 36(1)(vii) in the case of all assessees.
Hence, ` 15 lakhs, being the bad debts actually written off can be claimed as
deduction under section 36(1)(vii).

(6)

Disallowance under section 40(a)(ia) would be attracted in the P.Y.201 4-15 in
respect of payment to contractor without deduction of tax at source. In case the tax
has been paid by the contractor (being a resident firm), the date on which it has
furnished its return of income i.e., 31 st July, 2015, would be deemed as the date of
deduction and payment of taxes by Zeta Ltd.
Consequently, 30% of the payment would be disallowed under section 40(a)(ia) in the
year in which the said expenditure is incurred. The same will be allowed as deduction
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in the subsequent year in which the return of income is furnished by the resident
payee, since tax is deemed to have been deducted and paid by Zeta Ltd. in that year.
(7)

Donation given to electoral trust is not an allowable expenditure while computing
business income. The same is also not allowable as deduction under section
80GGB from the gross total income, since it is paid in cash.

(8)

Depreciation allowable under the Income-tax Act, 1961 has to be calculated after
considering the following No deduction under any other provision of the Act shall be allowable in respect of
expenditure which has been claimed as weighted deduction under section 35(2AB).
Therefore, depreciation is not allowable in respect of ` 18 lakhs incurred on fixed
assets, in respect of which weighted deduction@200% under section 35(2AB) has
been claimed. Since the figure of ` 28 lakhs representing normal depreciation,
includes depreciation on such fixed assets, the same has to be reduced from the
said figure. Since the fixed assets were acquired only in February 2015, the
depreciation would have been restricted to 7.5% (i.e., 50% of the normal rate of 15%
applicable to plant and machinery). Therefore, 7.5% of ` 18 lakhs (cost of
machinery) has to be reduced from the normal depreciation of ` 28 lakhs.
Further, additional depreciation under section 32 is not allowable in respect of such
machinery, the whole of the actual cost of which has been allowed as deduction,
whether by way of depreciation or otherwise. Accordingly, additional depreciation is
not allowable in respect of new plant and machinery costing ` 18 lakhs which has
been acquired for the purpose of in-house research and development, and is eligible
for deduction under section 35(2AB). Therefore, additional depreciation is allowable
only in respect of ` 7 lakhs (` 25 lakhs – ` 18 lakhs), being new machinery acquired
other than for the purpose of in-house research and development. The additional
depreciation is also restricted to 10% (i.e. 50% of 20%), since the new machinery is
put to use for less than 180 days in the year.
Particulars
Normal depreciation
Less: Depreciation @ 7.5% on ` 18 lakhs, being asset acquired
for scientific research eligible for deduction u/s 35(2AB)

`
28,00,000
1,35,000
26,65,000

Add: Additional depreciation on new plant and machinery@10%
on ` 7 lakhs
Depreciation allowable under section 32

70,000
27,35,000

13. Chapter XII-DA, comprising of sections 115QA, 115QB and 115QC levies additional
income-tax on buyback of unlisted shares by domestic companies. As per section
115QA, the distributed income would be subject to additional income-tax@20% (plus

© The Institute of Chartered Accountants of India

PAPER – 7 : DIRECT TAX LAWS

83

surcharge@10% and education cess@2% and secondary and higher education
cess@1%) in the hands of the domestic company. Distributed income is the
consideration paid by the company for buyback of its own unlisted shares which is in
excess of the sum received by the company at the time of issue of such shares.
Accordingly, Sigma Ltd is liable to pay ` 1,81,280 as additional income-tax, which is the
amount calculated @22.66% (20% plus surcharge@10% plus cess@3%) on ` 8 lakh,
being its distributed income (i.e., ` 22 lakh – ` 14 lakh).
The additional income-tax was payable on or before 30th September, 2014. However,
the same was paid only on 11th December, 2014.
Interest under section 115QB is attracted@1% for every month or part of the month on
the amount of tax not paid or short paid for the period beginning from the date
immediately after the last date on which such tax was payable and ending with the date
on which the tax is actually paid.
In this case, the period for which interest@1% per month or part of a month is leviable is
calculated as under Period

No. of months/
part of month

1st October - 31st October, 2014 (whole of first month)

1

1st

1
1

1st

November – 30th November, 2014 (whole of second month)
December – 11th December, 2014 (part of third month)

Total number of months

3

Interest under section 115QB is payable @1% per month for 3 months on the amount of
additional tax payable i.e., ` 1,81,280. Therefore, interest payable under section 115QB
is ` 5,438.
The income arising to the shareholders in respect of such buyback of unlisted shares by
Sigma Ltd. would be exempt under section 10(34A) in their hands.
14. (i)

The scope of the term ―intangible property‖ has been amplified to include, inter alia,
technical knowhow, which is a technology related intangible asset. Transfer of
intangible property falls within the scope of the term ―international transaction‖.
Since Beta Inc. guarantees not less than 10% of the borrowings of Alpha Ltd., Beta
Inc. and Alpha Ltd. are associated enterprises. Therefore, since transfer of technical
knowhow by Alpha Ltd., an Indian company, to Beta Inc., a French company, is an
international transaction between associated enterprises, the provisions of transfer
pricing are attracted in this case.

(ii) Purchase of tangible property falls within the scope of ―international transaction‖.
Tangible property includes plant and machinery. Rho Inc. and Phi Ltd. are
associated enterprises, since Rho Inc., being a holding company of Phi Ltd., fulfils
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the condition of holding shares carrying not less than 26% of the voting power in Phi
Ltd. Therefore, purchase of plant and machinery by Phi Ltd., an Indian company,
from Rho Inc., a Swedish company, is an international transaction between
associated enterprises, and consequently, the provisions of transfer pricin g are
attracted in this case.
(iii) This transaction falls within the meaning of ―specified domestic transaction‖ under
section 92BA, since the salary payment has been made to a related person referred
to in section 40A(2)(b) i.e., relative (i.e., daughter) of Ms. Nidhi, who is a director of
Delta Ltd. However, such a transaction would be treated as a ―specified domestic
transaction‖ to attract transfer pricing provisions only if the aggregate of such
transactions as specified in section 92BA during the year by Delta Ltd. exceeds a
sum of ` 5 crore.
(iv) Unit Sun is eligible for deduction@100% of the profits derived from its eligible
business (i.e., the business of developing an infrastructure facility, namely, a
highway project in this case) under section 80-IA. However, Unit Moon is not
engaged in any ―eligible business‖. Since Unit Moon has transferred cement to Unit
Sun at a price lower than the fair market value, it is an inter-Unit transfer of goods
between eligible business and other business, where the consideration for transfer
does not correspond with the market value of goods. Therefore, this transaction
would fall within the meaning of ―specified domestic transaction‖ to attract transfer
pricing provisions, if the aggregate value of transactions specified in section 92BA
during the year exceeds a sum of ` 5 crore.
(v) The Explanation to section 92B amplifies the scope of the term ―international
transaction‖. According to the said Explanation, international transaction includes,
inter alia, provision of scientific research services. Sigma Inc. is a specified foreign
company in relation to Theta Ltd. Therefore, the condition of Theta Ltd. holding
shares carrying not less than 26% of the voting power in Sigma Inc is satisfied.
Hence, Sigma Inc. and Theta Ltd. are associated enterprises. Since the provision of
scientific research services by Sigma Inc. to Theta Ltd. is an ―international
transaction‖ between associated enterprises, transfer pricing provisions are
attracted in this case.
15. The interest income received by Mr. Manas, a non-resident, from a notified infrastructure
debt fund would be subject to a concessional tax rate of 5% under section 115A on the
gross amount of such interest income. Therefore, the tax liability of Mr. Manas in respect
of such income would be ` 32,188 (being 5% of ` 6,25,000 plus education cess@2%
and secondary and higher education cess@1%).
Under section 194LB, tax is deductible @5% on interest paid by such fund to a non resident. However, since Mr. Manas is a resident of a Notified Jurisdictional Area (NJA),
tax would be deductible@30% as per section 94A, and not@ 5% specified under section
194LB. This is on account of the provisions of section 94A(5), which provides that
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―Notwithstanding anything contained in any other provision of this Act, where a
person located in a NJA is entitled to receive any sum or income or amount on which tax
is deductible under Chapter XVII-B, the tax shall be deducted at the highest of the
following rates, namely –
(a) at the rate or rates in force;
(b) at the rate specified in the relevant provision of the Act;
(c) at the rate of thirty per cent.‖
16. (i)

The statement is not correct.
An income-tax authority acting under section 133A has the powers as conferred
upon it under section 131(1), i.e., it has the same powers as are vested in a court
under the Code of Civil Procedure, 1908, when trying a suit in respect of the
following matters, namely, (1) discovery and inspection;
(2) enforcing the attendance of any person, including any officer of a banking
company and examining him on oath;
(3) compelling the production of books of account and other documents; and
(4) issuing commissions.
Under section 131(3), an extended time limit of 15 days (exclusive of holidays) [as
against time limit of 10 days under section 133A] has been provided upto which an
income-tax authority may retain in his custody, books of account or other
documents impounded, without obtaining the approval of the higher authorities
specified thereunder i.e., Principal Chief Commissioner or Chief Commissioner,
Principal Director General or Director General etc.
In order to align the time period under section 133A with the time period under
section 131(3), section 133A(3) has been amended to provide that an income-tax
authority shall not retain in his custody any such books of account or other
documents for a period exceeding fifteen days (exclusive of holidays) without
obtaining the approval of the Principal Chief Commissioner or Chief Commissioner
or Principal Director General or Director General or Principal Commissioner or
Commissioner or Principal Director or Director therefor, as the case may be.

(ii) The statement is correct.
New sub-section (2A) has been inserted in section 133A to provide that an income tax authority may, for the purpose of verifying that tax has been deducted or
collected at source in accordance with the provisions of Chapter XVII -B or
Chapter XVII-BB, as the case may be, enter(1) any office, or a place where business or profession is carried on, within the
limits of the area assigned to him, or
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(2) any such place in respect of which he is authorised for the purposes of this
section by such income-tax authority who is assigned the area within which
such place is situated, where books of account or documents are kept.
The income-tax authority may, for this purpose, enter an office, or a place where
business or profession is carried on after sunrise and before sunset.
Further, such income-tax authority may require the deductor or the collector or any
other person who may at the time and place of survey be attending to such work,—
(1) to afford him the necessary facility to inspect such books of account or other
documents as he may require and which may be available at such place, and
(2) to furnish such information as he may require in relation to such matter.
An income-tax authority may (1) place marks of identification on the books of account or other documents
inspected by him and take extracts and copies thereof;
(2) record the statement of any person which may be useful for, or relevant to, any
proceeding under the Act.
Note - While acting under section 133A(2A), the income-tax authority, however,
shall not impound and retain in his custody, any books of account or documents
inspected by him or make an inventory of any cash, stock or other valuable articles
or thing checked or verified by him.
17. The time limits for completion of such assessments are given in section 153.
(i)

31st March, 2017, being two years from the end of A.Y.2014-15, which is the
assessment year in which the income was first assessable.

(ii) 31st March, 2015, being one year from the end of F.Y.2013-14, the year in which
notice under section 148 was served.
(iii) 31st March, 2017, being three years from the end of A.Y.2013-14, which is the
assessment year in which the income was first assessable
18. The scope of advance rulings has been expanded by the Finance (No.2) Act, 2014 by
including a determination by the Authority for Advance Rulings(AAR) in relation to the tax
liability of a resident applicant, arising out of a transaction which has been undertaken or
is proposed to be undertaken by such applicant within the definition of ―advance ruling‖
under section 245N(a). Consequently, a resident referred to in section 245N(a)(iia) falling
within any such class or category of persons as the Central Government may notify in
this behalf has been included in the definition of ―applicant‖ under section 245N(b).
In order to cope up with the resultant increase in the number of cases before the AAR,
the constitution of the AAR has been strengthened by stepping up its composition,
constituting benches to be located in different parts of the country and specifying the
composition of these benches.
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The Authority for Advance Rulings would now consist of a Chairman and such number of
Vice Chairman, revenue Members and law Members as the Central Government may by
notification appoint. The Chairman has to be a person who has been a judge of the
Supreme Court; A person who has been a Judge of a High Court would qualify for
appointment as a Vice Chairman; A Revenue Member from the Indian Revenue Service
has to be a person who is a Principal Chief Commissioner or Principal Director General
or Chief Commissioner or Director General; A law Member from the Indian legal service
has to be a person who is an Additional Secretary to the GoI.
Sub-section (6) of section 245-O provides for constitution of benches and sub-section (7)
provides for the composition of these benches. The powers and functions of the AARs
may be discharged by its Benches as may be constituted by the Chairman from amongst
its Members thereof. The Bench shall consist of
-

the Chairman or the Vice-Chairman;

-

one revenue member; and

-

one law member.

The Bench shall be located at such places as the Central Government may, by
notification, specify.
Thus, through these provisions, the scope of advance rulings has been expanded and the
constitution of the Authority for Advance Rulings has been strengthened by the Finance
(No.2) Act, 2014, thereby underlining the significance of advance rulings in minimising tax
litigation.
19. (i)

Where a person who is required to furnish a statement under section 285BA(1), has
not furnished the same within the specified time, the prescribed income-tax
authority may serve upon such person a notice requiring him to furnish such
statement within a period not exceeding thirty days from the date of service of such
notice and the statement has to be furnished within the time specified in the notice
[Section 285BA(5)].
In this case, since the prescribed reporting financial institution has not furnished a
statement under section 285BA(1), therefore, the prescribed income-tax authority
may serve a notice requiring it to furnish such statement within a period not
exceeding 30 days from the date of service of such notice.

(ii) If the person, being a prescribed reporting financial institution, having furnished a
statement under section 285BA(1), or in pursuance of a notice issued under section
285BA(5), comes to know or discovers any inaccuracy in the information provided in
the statement, it shall, within a period of ten days inform the income-tax authority or
other authority or agency referred to in section 285BA(1), the inaccuracy in such
statement and furnish the correct information in the prescribed manner [Section
285BA(6)].
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(iii) New section 271FAA has been inserted to provide for levy of penalty in case of a
person, being a prescribed reporting financial institution, who is required to furnish a
statement of financial transaction or reportable account, where such person
provides inaccurate information in the statement.
In such a case, the prescribed income-tax authority may direct levy of penalty of
` 50,000, subject to further satisfaction of any one of the following conditions –
(1) The inaccuracy is due to a failure to comply with the due diligence requirement
prescribed under section 285BA(7) or is deliberate on the part of that person; or
(2) The person is aware of the inaccuracy at the time of furnishing the statement
of financial transaction or reportable account, but does not inform the
prescribed income-tax authority or such other authority or agency; or
(3) The person discovers the inaccuracy after furnishing the statement of financial
transaction or reportable account but fails to inform and furnish correct
information within ten days, being the time specified under section 285BA(6).
20. (i)

Since the annual premium does not exceed 20% of sum assured in respect of a
policy taken before 1.4.2012, the maturity proceeds of ` 5.25 lakhs payable on
31.3.2015 are exempt under section 10(10D) in the hands of Mr. Shiva. Hence, no
tax is required to be deducted at source under section 194DA on such sum payable
to Mr. Shiva.

(ii) Since the annual premium exceeds 10% of sum assured in respect of a policy taken
on 1.4.2012, the sum of ` 3.20 lakhs due to Mr. Vishnu would not be exempt under
section 10(10D) in his hands. Therefore, tax is required to be deducted@2% under
section 194DA on the maturity proceeds of ` 3.20 lakhs payable to Mr. Vishnu, at
the time of payment.
(iii) Even though the annual premium exceeds 20% of sum assured in respect of a
policy taken before 1.4.2012, and consequently, the maturity proceeds of ` 98,000
would not be exempt under section 10(10D) in the hands of Mr. Ganesh, the tax
deduction provisions under section 194DA are not attracted since the maturity
proceeds are less than ` 1 lakh.
(iv) Even though the annual premium exceeds 20% of sum assured in respect of a
policy taken before 1.4.2012, and consequently, the maturity proceeds of
` 4,50,000 would not be exempt under section 10(10D) in the hands of Mr. Krishna,
the tax deduction provisions under section 194DA are not attracted since the
maturity proceeds are payable on 31.8.2014 and the TDS provisions under section
194DA are effective only from 1.10.2014.
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Applicability of Finance Act, Assessment Year etc.
for November, 2015 – Final Examination
Paper 7 : Direct Tax Laws & Paper 8 : Indirect Tax Laws
The provisions of direct and indirect tax laws, as amended by the Finance (No.2) Act, 2014,
including notifications and circulars issued up to 30th April, 2015, are applicable for November,
2015 examination. The relevant assessment year for Paper 7: Direct Tax Laws is A.Y.2015-16.
In Paper 7: Direct Tax Laws, the Wealth-tax Act, 1957 and Rules thereunder are not
applicable for November 2015 examination.
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Part – I: Statutory Update – Direct Tax Laws
Significant Notifications and Circulars issued
between 1st May, 2014 and 30th April, 2015
Study Material for Direct Tax Laws [November, 2014 edition] contains all the relevant amendments
made by the Finance (No.2) Act, 2014 and circulars/notifications issued up to 30.04.2014.
However, for students appearing in November, 2015 examination, amendments made by
notifications, circulars and other legislations made between 01.05.2014 and 30.04.2015 are also
relevant. Such amendments are given hereunder:I.

NOTIFICATIONS

1.

Notification of Cost Inflation Index for F.Y.2014-15 (Notification No. 31/2014, dated
11-6-2014)
The Central Government has, in exercise of the powers conferred by clause (v) of
Explanation to section 48, vide this notification specified the Cost Inflation Index for the
financial year 2014-15 as 1024.
S.
No.

Financial
Year

Cost Inflation
Index

S. No.

Financial
Year

Cost Inflation
Index

1.

1981-82

100

18.

1998-99

351

2.

1982-83

109

19.

1999-2000

389

3.

1983-84

116

20.

2000-01

406

4.
5.

1984-85
1985-86

125
133

21.
22.

2001-02
2002-03

426
447

6.

1986-87

140

23.

2003-04

463

7.
8.

1987-88
1988-89

150
161

24.
25.

2004-05
2005-06

480
497

9.

1989-90

172

26.

2006-07

519

10.

1990-91

182

27.

2007-08

551

11.

1991-92

199

28.

2008-09

582

12.

1992-93

223

29.

2009-10

632

13.

1993-94

244

30.

2010-11

711

14.

1994-95

259

31.

2011-12

785

15.

1995-96

281

32.

2012-13

852

16.

1996-97

305

33.

2013-14

939

17.

1997-98

331

34.

2014-15

1024
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Increase in ceiling limit for investment in Public Provident Fund [Notification No.
G.S.R. 588 (E), dated 13-8-2014]
In exercise of the powers conferred by Section 3(4) of the Public Provident Fund Act,
1968, the Central Government has increased annual ceiling limit for deposit in PPF A/c
from ` 1 lakh to ` 1.50 lakhs by amending the Public Provident Fund Scheme, 1968.

3.

Rate of depreciation in respect of windmills installed on or after 01.04.2014
(Notification No. 43/2014, dated 16-9-2014)
The Central Board of Direct Taxes has, vide this notification amended the rate of
depreciation on certain renewable energy devices. Accordingly, the following renewable
energy devices would be eligible for depreciation @80% from A.Y. 2015 -16, if they are
installed on or after 1 st April 2014 –
(a) Wind mills and any specially designed devices which run on wind mills;
(b) Any special devices including electric generators and pumps running on wind
energy
This implies that if the aforesaid renewable energy devices were installed on or before
31st March 2014, they would be eligible for depreciation @ 15% from A.Y. 2015 -16.
The applicable rate of depreciation for A.Y. 2014-15 and A.Y. 2015-16, based on date of
installation of such renewable energy devices, have been tabulated hereunder for a
better understanding of the amendment made vide this notification.
Date of installation

4.

Rate of depreciation
A.Y. 2014-15

A.Y. 2015-16

On or before 31.03.2012

80%

15%

Between 1.04.2012 to 31.03.2014
On or after 01.04.2014

15%
N.A

15%
80%

Commissioner of Income-tax (Exemptions) to act as “prescribed authority” for the
purposes of section 10(23C)(iv)/(v)/(vi)/(via) [Notification Nos. 75/2014 & 76/2014
dated 1-12-2014]
For the purposes of claiming exemption under section 10(23C)(iv) and (v), a fund or
institution established for charitable purposes and/or a trust or institution wholly for public
religious purposes or wholly for public religious and charitable purposes, requires
approval of the “prescribed authority”.
Likewise, for the purposes of claiming exemption under section 10(23C)(vi) and (via), any
university or other educational institution, existing solely for educational purposes and not for
purposes of profit and any hospital or other institution, existing solely for philanthropic
purposes and not for profit motive, requires approval of the “prescribed authority”.
Accordingly, the CBDT has, through these notifications, authorized the Commissioner of
Income-tax (Exemptions) to act as “prescribed authority” for the purpose of section
10(23C)(iv)/(v)/(vi)/(via) w.e.f. 15 th November, 2014.
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Percentage of Government grant for determining whether a university or other
educational institution, hospital or other institution referred under section
10(23C)(iiiab)/(iiiac) is substantially financed by the Government prescribed
[Notification No. 79/2014, dated 12-12-2014]
Income of certain educational institutions, universities and hospitals which exist solely for
educational purposes or solely for philanthropic purposes, and not for purposes of profit
and which are wholly or substantially financed by the Government are exempt under
section 10(23C).
The Finance (No. 2), Act, 2014 inserted an Explanation after section 10(23C)(iiiac) to
clarify that if the government grant to a university or other educational institution, hospital
or other institution during the relevant previous year exceeds a prescribed percentage
of the total receipts (including any voluntary contributions), of such university or other
educational institution, hospital or other institution, as the case may be, then, such
university or other educational institution, hospital or other institution shall be considered
as being substantially financed by the Government for that previous year.
Accordingly, in exercise of the powers conferred by section 295 read with section
10(23C)(iiiab)/(iiiac), the CBDT has notified Rule 2BBB to provide that any university or
other educational institution referred under section 10(23C)(iiiab) and hospital or other
institution referred under section 10(23C)(iiiac) shall be considered as being substantially
financed by the Government for any previous year, if the Government grant to such
university or other educational institution, hospital or other institution exceeds 50% of
the total receipts including any voluntary contributions, of such university or other
educational institution, hospital or other institution, as the case may be, during the
relevant previous year.

6.

Deposit in „Sukanya Samriddhi Account‟ eligible for deduction under section
80C(2)(viii) [Notification No.9/2015, dated 21-1-2015]
Section 80C provides for deduction from gross total income in respect of sums paid and
investments made through specified modes like life insurance premia, Public Provident
Fund etc. Under clause (viii) of section 80C(2), deduction is available in respect of sums
paid or deposited in the previous year by the assessee as subscription to any such
deposit scheme as may be notified by the Central Government.
Accordingly, the Central Government, in exercise of the powers conferred by section
80C(2)(viii) of the Income-tax Act, 1961, has specified the ‘Sukanya Samriddhi
Account’ scheme for the welfare of Girl child.

7.

Safe Harbour Rules notified for Specified Domestic Transactions in respect of a
Government company engaged in business of generation, transmission or distribution
of electricity [Notification No.11/2015, dated 4-2-2015]
Section 92CB(1) provides that the determination of arm‟s length price under section 92C or
section 92CA shall be subject to safe harbour rules. Section 92CB(2) empowers the CBDT to
prescribe safe harbour rules.
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Safe harbour means circumstances in which the income tax authorities shall accept
the transfer price declared by the assessee.
Accordingly, in exercise of the powers conferred by section 92CB read with section 295 of the
Income‐tax Act, 1961, the CBDT had, vide Notification No. 73/2013, dated 18.09.2013,
prescribed safe harbour rules in respect of international transactions.
The CBDT has, vide this notification, in exercise of the powers conferred by section 92CB
and 92D, read with section 295, inserted Rules 10TH, 10THA, 10THB, 10THC & 10THD
providing the safe harbour rules for specified domestic transactions.
Particulars
Rule
Rule
heading
Definitions:
10TH
Appropriate Meaning assigned to it in section 2(4) of the Electricity Act,
Commission 2003.
Appropriate Commission means the Central Regulatory
Commission referred to in sub-section (1) of section 76 or
the State Regulatory Commission referred to in section 82
or the Joint Commission referred to in section 83, as the
case may be.
Government
Company

Meaning assigned to it in section 2(45) of the Companies
Act, 2013.
Government company means any company in which not
less than 51% of the paid-up share capital is held by the
Central Government, or by any State Government or
Governments, or partly by the Central Government and
partly by one or more State Governments, and includes a
company which is a subsidiary company of such a
Government company.
 A person who has exercised a valid option for
application of safe harbour Rules in accordance with
the provisions of Rule 10THC, AND
 is a Government company engaged in the business of
generation, transmission or distribution of electricity.

10THA

Eligible
assessee

10THB

Eligible
Specified
Domestic
Transaction

A specified domestic transaction undertaken by an eligible
asseessee and which comprises of:
(i) supply of electricity by a generating company; or
(ii) transmission of electricity; or
(iii) wheeling of electricity.

10THC

Safe
harbour

(1) Where an eligible assessee has entered into an
eligible specified domestic transaction in any previous
year relevant to an assessment year and the option
exercised by the said assessee is treated to be validly
exercised under Rule 10THD, the transfer price
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declared by the assessee in respect of such
transaction for that assessment year shall be accepted
by the income-tax authorities, if it is in accordance with
the circumstances specified in Rule 10THC(2).
(2) The following are the circumstances in respect of the
eligible specified domestic transaction.
S.
No.

1

Eligible
specified
domestic
Transaction

Circumstances

Supply
of
electricity,
transmission
of electricity,
wheeling of
electricity

The tariff in respect of
supply of electricity,
transmission of electricity,
wheeling of electricity, as
the case may be, is
determined
by
the
Appropriate Commission
in accordance with the
provisions
of
the
Electricity Act, 2003.

(3) No comparability adjustment and allowance under the
second proviso to section 92C(2) shall be made to the
transfer price declared by the eligible assessee and
accepted by the income-tax authority.
(4) The provisions of sections 92D relating to
maintenance and keeping of information and
document and section 92E for submission of report
from an accountant in respect of a specified domestic
transaction shall apply irrespective of the fact that the
assessee exercises his option for safe harbour in
respect of such transaction.
10THD

Procedure

Furnishing of Form 3CEFB
The assessee shall furnish a Form 3CEFB, complete in all
respects, to the Assessing Officer on or before the due date
for furnishing the return of income for the relevant
assessment year specified in Explanation 2 to section
139(1), for exercising the option of safe harbour.
The return of income should be furnished on or before the
date of submitting the Form 3CEFB.
However, in respect of eligible specified domestic
transactions undertaken during the previous year relevant to
the assessment year 2013-14 or 2014-15, Form 3CEFB can
be furnished by the assessee on or before 31st March, 2015.
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Order by Assessing Officer
The Assessing Officer shall pass the order declaring the
option exercised by the assessee as invalid within a period
of 3 months from the end of the month in which Form
3CEFB is received by him.
No order can be passed declaring the option exercised by
the assessee invalid unless an opportunity of being heard is
given to him.
Filing of objections against the order of Assessing
Officer by the assessee
If the assessee objects to the order of the Assessing Officer
declaring the option to be invalid, he may file his objections
with the Principal Commissioner or the Commissioner or the
Principal Director or the Director, as the case may be, to
whom the Assessing Officer is subordinate, within 15 days
of receipt of the order of the Assessing Officer.
The Principal Commissioner or Commissioner or Principal
Director or Director, as the case may be, shall, after
providing an opportunity of being heard to the assessee,
pass appropriate order, within a period of 2 months from
the end of the month in which the objection filed by the
assessee is received by him, in respect of the validity or
otherwise of the option exercised by the assesee.
If the Assessing Officer or the Principal Commissioner or
the Commissioner or the Principal Director or the Director,
as the case may be, does not pass an order within the
specified time, then the option for safe harbour exercised by
the assessee shall be treated as valid.
Information and documents to be maintained under section 92D in respect of
eligible specified domestic transaction [Rule 10D(2A)]
Section 92D provides that every person who has entered into an international transaction or
specified domestic transaction shall keep and maintain prescribed information and document.
Rule 10D(1) provides for information and documents to be maintained under section 92D.
Sub-rule (2A) has been inserted in Rule 10D to provide that nothing contained in Rule
10D(1) in so far as it relates to specified domestic transaction referred to in Rule 10THB,
shall apply in the case of an eligible assessee referred to in Rule 10THA.
The information and documents to be maintained by an eligible assessee referred to in
Rule 10THA relating to an eligible specified domestic transaction referred to in Rule
10THB are given in Rule 10D(2A) as follows:
(i)

a description of the ownership structure of the assessee enterprise with details of shares
or other ownership interest held therein by other enterprises;
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(ii)

8.

a broad description of the business of the assessee and the industry in which the
assessee operates, and of the business of the associated enterprises with whom the
assessee has transacted;
(iii) the nature and terms (including prices) of specified domestic transactions entered into
with each associated enterprise and the quantum and the value of each such
transaction or class of such transaction;
(iv) a record of proceedings if any before the regulatory commission and orders of such
commission relating to the specified domestic transaction;
(v) a record of the actual working carried out for determining the transfer price of the
specified domestic transaction;
(vi) the assumptions, policies and price negotiations, if any, which have critically affected the
determination of the transfer price;
(vii) any other information, data or document, including information or data relating to the
associated enterprise, which may be relevant for determination of the transfer price
Rules for rollback of an Advance Pricing Agreement notified [Notification No. 23/2015,
dated 14-03-2015]
Section 92CC empowers the CBDT to enter into an advance pricing agreement with any
person, determining the arm‟s length price or specifying the manner in which arm‟s l ength
price is to be determined in relation to an international transaction to be entered into by
that person.
The CBDT can do so with the approval of the Central Government. Section 92CC(9)
empowers the CBDT to prescribe a scheme specifying therein the manner, form and
procedure in respect of such advance pricing agreement. Further, to reduce current
pending as well as future litigation in respect of the transfer pricing matters, section
92CC(9A) provides a roll back mechanism in the advance pricing agreement scheme.
Accordingly, the advance pricing agreement may, subject to such prescribed conditions,
procedure and manner, provide for determining the arm‟s length price or for specifying
the manner in which arm‟s length price is to be determined in relation to an international
transaction entered into by a person during any period not exceeding four previous
years preceding the first of the previous years specified in the agreement and the
arms length price of such international transaction shall be determined in accordance
with the said agreement.
The CBDT has, vide this notification, in exercise of the powers conferred by section
92CC(9) and 92CC(9A) read with section 295, prescribed the following conditions,
procedure and manner for determining the arm‟s length price or for specifying the
manner in which arm‟s length price is to be determined in relation to an international
transaction:
Rule
Particulars
Amendment
10F(ba)
10F(ha)

Definition of
Applicant
Definition of
Rollback
year

A person who has made an application.
Any previous year, falling within the period not exceeding
four previous years, preceding the first of the five
consecutive previous years referred to in section 92CC(4).
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10H(1)

Pre-filing
consultation

Any person proposing to enter into an agreement under
these rules may, by an application in writing, make a request
for a pre-filing consultation.
Making a request for a pre-filing consultation has, therefore,
become optional.
As per Rule 10H(5), the pre-filing consultation shall, among
other things, (i) determine the scope of the agreement
(ii) identify transfer pricing issues
(iii) determine the suitability of international transaction for
the agreement.
(iii) discuss broad terms of the agreement

10-I

Application
for advance
pricing
agreement.

Earlier, any person who has entered into a pre-filing
consultation as referred to in Rule 10H was eligible to file an
application for advance pricing agreement.
This rule has now been amended to provide that any person
referred to in Rule 10G i.e. any person who has undertaken
an international transaction or is contemplating to undertake
an international transaction will be eligible to make an
application for advance pricing agreement.
Therefore, an application requesting for pre-filing consultation
is not mandatory for making an application for advance
pricing agreement.

10M

Terms of the
agreement

Rule 10M provides for the terms of the advance pricing
agreement. Rule 10M(1) provides that an agreement may
among other things, include, the international transactions
covered by the agreement, the agreed transfer pricing
methodology, if any, the determination of ALP, if any etc..
Clause (va) has now been inserted in Rule 10MA(1) to
include rollback provision referred to in Rule 10MA.

10MA

Roll back of
the
agreement

The said rule provides the following:
1. the agreement may provide for determining the arm‟s
length price or specify the manner in which arm‟s
length price shall be determined in relation to the
international transaction entered into by the person
during the rollback year (hereinafter referred as
“rollback provision”).
2. Conditions for applying for rollback provisions:
The agreement shall contain rollback provision in
respect of an international transaction subject to the
following, namely:(i) the international transaction is same as the
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international transaction to which the agreement
(other than the rollback provision) applies;
(ii) the return of income for the relevant rollback
year has been or is furnished by the applicant
before the due date as specified in Explanation
2 of section 139(1).
(iii) the report in respect of the international
transaction had been furnished in accordance
with section 92E;
(iv) the applicability of rollback provision, in respect
of an international transaction, has been
requested by the applicant for all the rollback
years in which the said international transaction
has been undertaken by the applicant; and
(v) the applicant has made an application seeking
rollback in Form 3CEDA in accordance with
sub-rule (5);
Non-applicability of Rollback provision: Rollback
provision shall not be provided in respect of an
international transaction for a rollback year, if,(i) The determination of arm‟s length price of the
said international transaction for the said year
has been subject matter of an appeal before the
Appellate Tribunal and the Appellate Tribunal
has passed an order disposing of such appeal
at any time before signing of the agreement; or
(ii) the application of rollback provision has the
effect of reducing the total income or increasing
the loss, as the case may be, of the applicant as
declared in the return of income of the said
year.
Manner for determining arm length price to be the
same for rollback years and other previous years:
Where the rollback provision specifies the manner in
which arm‟s length price shall be determined in
relation to an international transaction undertaken in
any rollback year then such manner shall be the
same as the manner which has been agreed to be
provided for determination of arm‟s length price of
the same international transaction to be undertaken
in any previous year to which the agreement applies,
not being a rollback year.
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5.

10RA

1

Procedure
for
giving
effect
to
rollback
provision of
an
Agreement

Time limit for filling application for rollback
provision: The applicant may furnish along with the
application for advance pricing agreement, the
request for rollback provision in Form No. 3CEDA
with proof of payment of an additional fee of ` 5 lakh
at any time –
(i) before the first day of the previous year relevant
to the first assessment year for which the
application for advance pricing agreement is
made, in respect of transactions which are of a
continuing nature from dealings that are already
occurring; or
(ii) before undertaking the transaction in respect of
remaining transactions.
[However, where an application has been filed before
31.03.2015, application for rollback provision along with
the proof of payment of additional fee may be filed at
any time on or before the 30.6.2015 or the date of
entering into the agreement, whichever is earlier.
Further, where an agreement has been entered into on
or before 31.03.2015, application for rollback provision
along with the proof of payment of additional fee may
be filed at any time on or before 30.06.2015 and such
agreement may be revised to provide for the rollback
provision notwithstanding anything contained in Rule
10Q (which provides for revision of advance pricing
agreement)]1.

Rule 10RA has been inserted to provide the “Procedure for
giving effect to rollback provision of an Agreement” as
follows:
(i) The applicant shall furnish modified return of
income referred to in section 92CD in respect of a
rollback year to which the agreement applies along
with the proof of payment of any additional tax
arising as a consequence of and computed in
accordance with the rollback provision.
(ii) The modified return in respect of rollback year shall
be furnished along with the modified return to be
furnished in respect of first of the previous years for
which the agreement has been requested for in the
application.

As amended by Notification No.33/2015, dated 01.04.2015
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(iii) If any appeal filed by the applicant is pending before
the Commissioner (Appeals), Appellate Tribunal or
the High Court for a rollback year, on the issue which
is the subject matter of the rollback provision for that
year, the said appeal to the extent of the subject
covered under the agreement shall be withdrawn by
the applicant before furnishing the modified return for
the said year.
(iv) If any appeal filed by the Assessing Officer or the
Principal Commissioner or Commissioner is pending
before the Appellate Tribunal or the High Court for a
rollback year, on the issue which is subject matter of
the rollback provision for that year, the said appeal to
the extent of the subject covered under the
agreement, shall be withdrawn by the Assessing
Officer or the Principal Commissioner or the
Commissioner, as the case may be, within three
months of filing of modified return by the applicant.
(v) The applicant, the Assessing Officer or the Principal
Commissioner or the Commissioner, shall inform the
Dispute Resolution Panel or the Commissioner
(Appeals) or the Appellate Tribunal or the High Court,
as the case may be, the fact of an agreement
containing rollback provision having been entered
into along with a copy of the same as soon as it is
practicable to do so.
(vi) In case effect cannot be given to the rollback provision
of an agreement in accordance with this rule, for any
rollback year to which it applies, on account of failure on
the part of applicant, the agreement shall be cancelled.
Consequently, clause (iv) of Rule 10R(1) providing for
cancellation of agreement, has been amended to provide that
the CBDT shall cancel an agreement if it is to be cancelled
under Rule 10RA.
9.

Notification of class of persons, for determination of tax liability by Authority for
Advance Ruling (AAR) in relation to the tax liability of a resident applicant falling within
such class [Notification No. 73/2014, dated 28-11-2014]
Sub-clause (iia) has been inserted in Section 245N(a) defining “advance ruling” by the
Finance (No.2) Act, 2014, to include a determination by the AAR in relation to the tax
liability of a resident applicant, arising out of a transaction which has been undertaken or
is proposed to be undertaken by such applicant. Further, sub-clause (iia) has been
inserted in section 245N(b) defining an “applicant” to include thereunder, any pe rson who
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is a resident referred to section 245N(a)(iia) falling within such class or category of
persons as the Central Government may specify by notification.
Accordingly, the Central Government has, vide this notification, in exercise of the powers
conferred by section 245N(b)(iia), specified such class of persons, so that a resident
falling within such class of persons would qualify as an “applicant” under section
245N(b). Accordingly, a resident, in relation to his tax liability arising out of one or more
transactions valuing ` 100 crore or more in total which has been undertaken or
proposed to be undertaken, would be an “applicant” for the purposes of Chapter XIX -B of
the Income-tax Act, 1961.
II.
1.

CIRCULARS
Eligibility of deduction under section 80-IA for unexpired period, in case of an
undertaking or enterprise developing an infrastructure facility, industrial park, SEZ
and transferring the same to another enterprise or undertaking for operation and
maintenance [Circular No. 10/2014 dated 06-05-2014]
Under section 80-IA, deduction is available in respect of profits & gains derived by an
undertaking or enterprise engaged in developing, operating and maintaining any
infrastructure facility, industrial park etc. The undertakings or enterprises eligible for
availing deduction under this section have been specified under sub -section (4) of
section 80-IA and can broadly be classified as under:
(i)

enterprise carrying on the business of developing or operating & maintaining or
developing, operating & maintaining infrastructure facilities [80-IA(4)(i)];

(ii) undertaking providing basic or cellular telecommunication services [80-IA(4)(ii)];
(iii) undertaking which develops, develops & operates or maintains & operates an
industrial park or SEZ [80-IA(4)(iii)];
(iv) undertaking set up for generation / generation & distribution of power or laying of
network / renovation or modernization of network of transmission / distribution lines
[80-IA(4)(iv)] or
(v) set up for reconstruction or revival of power generation plant [80-IA(4)(v)].
The provisions of section 80-IA also contain the conditions to be satisfied for being
eligible for deduction. As per section 80-IA(3), undertakings mentioned in (ii) and (iv)
above should not be formed by splitting up or reconstruction of an existing
business.
The proviso to clause (i) and clause (iii) of sub-section (4) of section 80-IA deal with the
situation where operation and maintenance of infrastructure facility or operation and
maintenance of industrial park / SEZ, respectively, is transferred to another enterprise in
the manner provided therein and the transferee undertaking can avail deduction for
the unexpired period.
Section 80-IA(12A) provides that where the enterprise or undertaking of an Indian
Company entitled to the deduction under the said section is transferred on or after
01.04.2007 in a scheme of amalgamation or demerger, no deduction shall be available to
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the amalgamated or the resulting company.
The vital factor in determining the eligibility criteria for availing deduction u/s 80-IA would
be verification of factual issues so as to ascertain whether
(a) there has been splitting up or reconstruction of a business already in existence,
(b) transfer is in accordance with the proviso to clause (i) or clause (iii) of sub-section
(4) of section 80-IA, or
(c) transfer of an enterprise or undertaking is in a scheme of amalgamation or
demerger.
The CBDT has, through this circular, clarified that if –
(i)

an enterprise or undertaking develops an infrastructure facility, industrial park or
special economic zone, as the case may be; and

(ii) transfers it to another enterprise or undertaking for operation and maintenance in
accordance with the proviso to clause (i) or clause (iii) of sub-section (4) of section
80-IA; and
(iii) this transfer is not by way of amalgamation or demerger,
(iv) the transferee shall be eligible for the deduction for the unexpired period.
The profit for the purposes of deduction in the case of transferee shall be computed in
accordance with sub-sections (5) to (10) of section 80-IA.
2.

Taxation of Alternative Investment Funds having status of Non-charitable trusts
under Income-tax Act, 1961 [Circular No. 13/2014, dated 28-07-2014]
The SEBI (Alternative Investment Funds) Regulations, 2012 (AIF Regulations), aims at
regulating all forms of private pool of funds in India. These regulations divide AIFs into
three broad categories – Category I, Category II and Category III AIFs, on the basis of
the operational strategies, objectives and fund structure. Category I AIFs include Venture
Capital Funds which are established as a trust and Venture Capital Companies.
Category I AIFs are eligible for “pass through status” under section 10(23FB) read with
section 115U, in respect of income which arises to the fund from investment in venture
capital undertaking (VCU), provided they comply with the additional conditions laid down
under the Income-tax Act, 1961. Such income accruing or arising or received by a
person out of investment made in a Category I AIF fulfilling the prescribed conditions
under the Income-tax Act, 1961 shall be taxable in the like manner as if the person had
made a direct investment in the VCU. In effect, the VCF (falling un der Category I AIF)
enjoys a pass through status in respect of such income under section 10(23FB).
A large number of AIF‟s registered with SEBI have been set up in the form of non charitable trusts. In this regard, clarification was sought from the CBDT about tax
treatment in cases of AIFs being non-charitable trusts where the name of investor and
beneficial interest are not explicitly known on the date of its creation owing to such
information becoming available only when the fund starts accepting contributions from
the investors. The issue is whether the income of such funds would be taxable in the
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hands of the trustees of the AIF in the capacity of a „Representative assessee as defined
in section 160(1)(iv) or in the hands of investors.
In this regard, the CBDT has clarified that where the trust deed does not specify the
name of investors or their beneficial interests, the provisions of section 164(1) would
apply and the entire income of fund shall be liable to be taxed at Maximum Margina l Rate
of income tax in the hands of the trustees of such AIF‟s in their capacity as
„Representative Assessee‟. Consequently, the provisions of section 166 need not be
invoked in the hands of the investor, as the income has already been subject to the tax in
the hands of the Representative Assessee in accordance with section 164(1).
However, in case of funds, where the name of beneficiaries and their interest in the Fund
are determined i.e., stated in the trust deed, the tax on whole of the income of the fund consisting of or including profit and gains of business, would be leviable upon the
trustees of such AIF, being „Representative Assessee‟ at maximum marginal rate in
accordance with the provisions of section 161(1A).
The Circular further clarifies that the tax treatment given above will not be operative in
the area falling in the jurisdiction of a High Court which has taken or takes a contrary
decision on the issue.
3.

Allowability of deduction under section 10AA on transfer of technical manpower in
the case of software industry [Circular No. 14/2014, dated 8-10-2014]
The CBDT had earlier clarified vide Circular No.12/2014 dated 18th July, 2014 that mere
transfer or re-deployment of existing technical manpower from an existing unit to a new
SEZ unit in the first year of commencement of business will not be construed as splitting
up or reconstruction of an existing business, provided the number of technical manpower
so transferred does not exceed 20% of the total technical manpower actually engaged i n
developing software at any point of time in the given year in the new unit.
The limit of 20% was considered inadequate and restrictive and it impacted the
competitiveness of Indian Software Industry in global market. Consequently, the matter
was re-examined by the CBDT, and in supersession of Circular No.12/2014 dated 18th
July, 2014, it has now been decided that the transfer or re-deployment of technical
manpower from existing unit to a new unit located in SEZ, in the first year of
commencement of business, shall not be construed as splitting up or reconstruction of an
existing business, provided the number of technical manpower so transferred as at the
end of the financial year should not exceed 50% of the total technical manpower actually
engaged in development of software or IT enabled products in the new unit. Alternatively,
if the assessee-enterprise is able to demonstrate that the net addition of the new
technical manpower in all units of the assessee-enterprise is at least equal to the number
that represents 50% of the total technical manpower of the new SEZ unit during such
previous year, deduction under section 10AA would not be denied provided the other
prescribed conditions are also satisfied. The assessee-enterprise will have the choice of
complying with any one of the two alternatives given above to avail the benefit of
deduction under section 10AA.
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The Circular also clarifies that:
(a) it shall be applicable only in the case of assessees engaged in the development of
software or in providing IT enabled services in SEZ units eligible for deduction
under section 10AA. .
(b) it shall not apply to the assessments which have already been completed. Further,
no appeal shall be filed by the Department in cases where the issue is decided by
an appellate authority in consonance with this circular.
4.

Approval of long-term bonds and rate of interest for the purpose of section 194LC
of the Income-tax Act, 1961 [Circular No. 15/2014, dated 17-10-2014]
Section 194LC, inserted by the Finance Act, 2012, provides for a concessional rate of
withholding tax @ 5% on interest payment by an Indian company to a non -corporate nonresident or a foreign company. The concessional rate of tax and TDS was applicable if
the borrowing is made in foreign currency between 1.7.2012 and 30.6.2015, from a
source outside India, inter alia, by way of issue of long-term infrastructure bonds, as
approved by the Central Government in this behalf.
This year, the Finance (No.2) Act, 2014 has expanded the scope of deduction of tax at a
concessional rate of 5% under section 194LC to cover interest payable to a non corporate non-resident or a foreign company by an Indian company or a business trust
on money borrowed by it in foreign currency from a source outside India by issue of any
long-term bond, including long-term infrastructure bond, as approved by the
Central Government in this behalf, at any time between 1.10.2014 and 30.6.2017. It
may be noted that the concessional rate of tax deducted at source would continue to be
applicable in respect of long term infrastructure bonds issued during the period 1.7.2012
to 30.9.2014.
Considering the fact that a large number of bond issues have to be undertaken by Indian
companies, the Government is providing an approval mechanism to avoid approval for
each and every specific case, which would lead to avoidable compliance burden on the
borrower/issuer of bond. Accordingly, the CBDT conveys the approval of Central
Government for issue of long-term bonds including long-term infrastructure bonds by
Indian companies which satisfy the following conditions:
(a) The bond shall be issued at any time on or after 1 st October, 2014 but before 1 st
July, 2017.
(b) The bond issue shall comply the relevant provisions of Foreign Exchange
Management Act, 1999, read with relevant ECB regulations, either under automatic
route or approval route.
(c) The bond issue should have Loan Registration Number issued by Reserve Bank of
India.
(d) The term “long term” means that the bond to be issued should have original maturi ty
term of three years or more.
Further, the Central Government has also approved the interest rate for the purpose of
section 194LC in respect of borrowing by way of issue of long term bond including long

© The Institute of Chartered Accountants of India

A-16

FINAL EXAMINATION: NOVEMBER, 2015

term infrastructure bond, as any rate of interest which is within the All-in-cost ceilings
specified by the RBI under ECB regulations as is applicable to the borrowing through a
long term bond issue having regard to the tenure thereof.
Any bond issue satisfying the above conditions would be treated as approved by the
Central Government for the purpose of section 194LC. Further, it has also been clarified
that consequent to the amendment to section 194LC, the approval of Central
Government contained in Circular No. 7/2012, in so far as they apply to borro wings by
way of a loan agreement, shall be valid for the borrowings made on or before 30/06/2017
instead of 30/06/2015 as mentioned in the said Circular.
5.

Interest under section 234A not chargeable on self assessment tax paid before the
due date of filing of return of income [Circular No.2/2015, dated 10-2-2015]
Interest under section 234A is charged in case of default in furnishing return of income by
an assessee. The interest is charged at the specified rate on the amount of tax payable
on the total income, as reduced by the amount of advance tax, TDS/TCS, any relief of tax
allowed under section 90 and 90A, any deduction allowed under section 91 and any tax
credit allowed in accordance with section 115JAA and section 115JD. Since self assessment tax is not mentioned as a component of tax to be reduced from the amount
on which interest under section 234A is chargeable, interest is being charged on the
amount of self-assessment tax paid by the assessee even if such tax is paid before the
due date of filing of return.
However, it has been held by Hon‟ble Supreme Court in the case of CIT vs Prannoy Roy
(2009), 309 ITR 231 that interest under section 234A on default of furnishing return of
income shall be payable only on the amount of tax that has not been deposited before
the due date of filing of the income-tax return for the relevant assessment year.
Accordingly, the CBDT reviewed the present practice of charging interest and decided
that no interest under section 234A shall be charged on self assessment tax paid
by the assessee before the due date of filing of return.

6.

Clarification regarding disallowance of „other sum chargeable‟ under section
40(a)(i) [Circular No.3/2015, dated 12-02-2015]
If there has been a failure in deduction or in payment of tax deducted in respect of any
interest, royalty, fees for technical services or other sum chargeable under the Act either
payable in India to a non-corporate non-resident or a foreign company or payable outside
India, then, disallowance of the related expenditure/payment is attracted under section
40(a)(i) while computing income chargeable under the head “Profits and gains of
business or profession”.
The interpretation of the term „other sum chargeable‟ in section 195 has been clarified in
this circular i.e. whether this term refers to the whole sum being remitted or only the
portion representing the sum chargeable to income-tax under the Act.
In its Instruction No.2/2014, dated 26.02.2014, the CBDT has clarified that the Assessing
Officer shall determine the appropriate portion of the sum chargeable to tax as mentioned
in section 195(1), to ascertain the tax liability on which the deductor shall be deemed to
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be an assessee-in-default under section 201, in cases where no application is filed by the
deductor for determining the sum so chargeable under section 195(2).
In this circular, the CBDT has, in exercise of its powers under section 119, clarified that
for the purpose of making disallowance of „other sum chargeable‟ under section 40(a)(i),
the appropriate portion of the sum which is chargeable to tax shall form the basis of
disallowance. Further, the appropriate portion shall be the same as determined by the
Assessing Officer having jurisdiction for the purpose of section 195(1). Also, where the
determination of „other sum chargeable‟ has been made under sub-section (2), subsection (3) or sub-section (7) of section 195, such a determination will form the basis for
disallowance, if any, under section 40(a)(i).
7.

Clarification regarding applicability of Explanation 5 to section 9(1)(i) to dividend
declared and paid by a foreign company outside India in respect of shares which
derive its value substantially from the assets located in India [Circula r No. 4/2015,
dated 26-03-2015]
Section 9 provides for incomes which are deemed to accrue or arise in India. As per
section 9(1)(i), all income accruing or arising, whether directly or indirectly, through or
from any business connection in India, or through or from any property in India, or
through or from any asset or source of income in India, or through the transfer of a
capital asset situated in India is deemed to accrue or arise in India.
Explanation 5 to section 9(1)(i) was inserted by the Finance Act, 2012 to clarify that an
asset or a capital asset being any share or interest in a company or entity registered or
incorporated outside India shall be deemed to be and shall always be deemed to have
been situated in India, if the share or interest derives, directly or indirectly, its value
substantially from the assets located in India".
The Explanatory Memorandum to the Finance Bill, 2012 clearly provides that the
amendment of section 9(1)(i) was to reiterate the legislative intent in respect of taxa bility
of gains having economic nexus with India irrespective of the mode of realisation of such
gains. Thus, the amendment sought to clarify the source rule of taxation in respect of
income arising from indirect transfer of assets situated in India.
Accordingly, Explanation 5 would be applicable in relation to deeming any income arising
outside India from any transaction in respect of any share or interest in a foreign
company or entity, which has the effect of transferring, directly or indirectly, the
underlying assets located in lndia, as income accruing or arising in India.
Declaration of dividend by a foreign company outside India, however, does not have the
effect of transfer of any underlying assets located in India. This circular, therefore,
clarifies that the dividends declared and paid by a foreign company outside India in
respect of shares which derive their value substantially from assets situated in
India would NOT be deemed to be income accruing or arising in India by virtue of
the provisions of Explanation 5 to section 9(1)(i).
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Applicability of tax on capital gains in the hands of the unit holders where the term
of the units of Mutual Funds under the Fixed Maturity Plans has been extended
[Circular No. 6/2015, dated 09-04-2015]
Fixed Maturity Plans (FMPs) are closed ended funds having a fixed maturity date
wherein the duration of investment is decided upfront. Prior to amendment by the
Finance (No. 2) Act, 2014, units of a mutual fund under the FMPs held for a period of
more than twelve months qualified as long term capital asset. The amendment in subsection (42A) of section 2 by the Finance (No. 2) Act, 2014 required the period of holding
in case of unlisted shares and units of a mutual fund [other than an equity oriented fund]
to be more than thirty-six months to qualify as long term capital asset.
As a result, gains arising out of any investment in the units of FMPs made earlier and
sold/redeemed after 10.07.2014 would be taxed as short term capital gains if the unit was
held for a period of thirty-six months or less. To enable the FMPs to qualify as a long
term capital asset, some Asset Management Companies (AMCs) administering mutual
funds have offered extension of the duration of the FMPs to a date beyond thirty -six
months from the date of the original investment by providing to the investor an option of
roll-over of FMPs in accordance with the provisions of Regulation 33(4) of the SEBI
(Mutual Funds) Regulation, 1996.
The CBDT has, vide this Circular, clarified that the roll over in accordance with the
aforesaid regulation will not amount to transfer as the scheme remains the same.
Accordingly, no capital gains will arise at the time of exercise of the option by the investor
to continue in the same scheme. The capital gains will, however, arise at the time of
redemption of the units or opting out of the scheme, as the case may be.

9.

Non-applicability of TDS provisions on payments made to Corporations whose
income is exempt under section 10(26BBB) [Circular No. 7/2015, dated 23 -04-2015]
The CBDT had earlier issued Circular No. 4/2002 dated 16.07.2002 which laid down that
there would be no requirement for tax deduction at source in respect of payments made
to such entities, whose income is unconditionally exempt under section 10 o f the Incometax Act, 1961 and who are statutorily not required to file return of income as per the
section 139. The said Circular also lists the entities which are unconditionally exempt
under section 10 and who are statutorily not required to file return of income as per
section 139.
Subsequently, section 10(26BBB) was inserted in the Income-tax Act, 1961 vide Finance
Act, 2003 w.e.f. 01.04.2004 to provide that any income of a corporation established by a
Central, State or Provincial Act for the welfare and economic upliftment of ex-servicemen being the citizens of India does not form part of the total income.
The corporations covered under section 10(26BBB) satisfy the two conditions of Circular
No. 4/2002 i.e., such corporations are statutorily not required to file return of income as
per section 139 and their income is also unconditionally exempt under section 10.
Accordingly, the CBDT has extended the benefit of the said Circular to such corporations
whose income is exempt under section 10(26BBB). Hence, there would be no
requirement for tax deduction at source from the payments made to such corporations,
since their income is in any case exempt under the Income-tax Act, 1961.
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Part II : Judicial Update – Direct Tax Laws
Significant Recent Legal Decisions
“Select Cases in Direct and Indirect Tax Laws – An Essential Reading for the Final Course” is
a compilation of the significant decisions of Supreme Court, High Court and Authority for
Advance Rulings. October, 2014 edition of the said publication is relevant for November, 2015
examination. Students may note that in addition to the cases reported in the said publication,
following significant recent legal decisions are also relevant for November, 2015 examination:Basic Concepts
1.

Can capital contribution of the individual partners credited to their accounts in the
books of the firm be taxed as cash credit in the hands of the firm, where the
partners have admitted their capital contribution but failed to explain satisfactorily
the source of receipt in their individual hands?
CIT v. M.Venkateswara Rao (2015) 370 ITR 212 (T & AP)
Facts of the case: The assessee-firm was constituted in the year 1982 and its return for
the assessment year 1993-94 was selected for scrutiny under section 143(3). The
controversy was in relation to the capital contribution of ten partners aggregating to
` 76.57 lakhs. The assessee-firm‟s explanation that the partners have paid various
amounts towards contribution of their share in the capital was not accepted since th e
source of income for the partners was not explained. The Commissioner (Appeals)
observed that the amounts credited in the names of four partners were valid and that
cash credits in the accounts of six other partners in the books of the firm were to be
considered afresh by the Assessing Officer.
Issue under consideration: The issue before the High Court was whether the Assessing
Officer was justified in treating the capital contribution of partners as income of the firm
by invoking section 68?
High Court‟s Opinion: Section 68 directs that if an assessee fails to explain the nature
and source of credit entered in the books of account of any previous year, the same can
be treated as income. In this case, the amount sought to be treated as income of the fi rm
is the contribution made by the partners to the capital. In a way, the amount so
contributed constitutes the very substratum for the business of the firm and it is difficult to
treat the pooling of such capital as credit. It is only when the entries are made during the
course of business, they can be subjected to scrutiny under section 68.
Where the firm explains that the partners have contributed capital, section 68 cannot be
pressed into service. At the most, the Assessing Officer can make an enquiry against the
individual partners and not the firm when the partners have also admitted their capital
contribution in the firm. The High Court made reference to decision in the case of CIT v.
Anupam Udyog 142 ITR 130 (Patna) where it was held if there are cash credits in the
books of the firm in the accounts of the individual partners and it is found as a fact that
cash was received by the firm from its partner, then, in the absence of any material to
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indicate that they are the profits of the firm, the cash credits cannot be assessed in the
hands of the firm, though they may be assessed in the hands of individual partners.
High Court‟s Decision: The High Court, accordingly, held that the view taken by the
Assessing Officer that the partnership firm has to explain the source of income of the
partners as regards the amount contributed by them towards capital of the firm, in the
absence of which the same would be treated as the income of the firm, was not tenable.
Charitable Trusts
2.

In a case where properties bequeathed to a trust could not be transferred to it due
to ongoing court litigation and pendency of probate proceedings, can violation of
the provisions of section 11(5) be attracted?
DIT (Exemption) v. Khetri Trust (2014) 367 ITR 723 (Del)
Facts of the case: As per the „will‟ of Late Raja Bahadur Sardar Singh, the entire
property, including immovable property and shares in foreign companies, were
bequeathed to the trust. However, the properties could not be transferred to or acquired
by the trust because of ongoing litigation in the Court. In the probate proceedings, the
„will‟ was challenged and the probate proceedings are still pending.
The trustees paid ` 1,10,000 for raising a memorial for late Raja Bahadur Sardar Singh
and the said amount was given to a business entity for this purpose, but due to the
ongoing dispute, such project was not completed. The business entity, however, paid
interest on the said amount. The Assessing Officer denied the benefit of exemption under
section 11, on the ground that the asset held in the form of shares of foreign company
and the advance given to business entity were contrary to the mandate of section 11(5)
and thus, the condition specified in section 13(1)(d) has been violated.
Appellate Authorities‟ views: The Commissioner (Appeals) observed that the validity of
the will has been challenged in the probate proceedings; therefore, till the „will‟ is
probated and affirmed as genuine, the trust would not acquire the legal right on the
property for the purpose of Income-tax Act, 1961. In case the probate is denied, the
properties would not devolve on the trust. The shares in foreign company were still in the
name of the donor, Late Raja Bahadur Sardar Singh, and its acquisition by the trust is
dependent upon the adjudication of the probate.
Further, with regard to the advance given to the business entity, the Commissioner
(Appeals) found that the said amount cannot be treated as an investment which was
covered and regulated by section 11(5), since the intent and purpose behind the p ayment
was not investment.
These views of the Commissioner (Appeals) were confirmed by the Tribunal.
High Court‟s Decision: Based on the above factual findings, elucidated and affirmed by
the Commissioner (Appeals) and the Tribunal, the High Court held that there was no
violation of section 11(5) in this case.
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Is the approval of Civil Court mandatory for amendment of trust deed, even in a
case where the settler has given power to the trustees to alter the trust deed?
DIT (Exemptions) v. Ramoji Foundation (2014) 364 ITR 85 (AP)
Facts of the case: The settler gave power to the trustees to amend, alter, change or
modify the objects of the trust deed with the approval of two-third majority. Such
additional or altered object, however, must be of charitable nature falling within the
definition thereof under the relevant provisions of the Income-tax Act, 1961. Based on
these provisions of the trust deed and referring to the Supreme Court decision in CIT v.
Kamla Town Trust (1996) 217 ITR 699, the Tribunal held that the trust deed can be
amended without approaching the Civil Court. Therefore, the Tribunal directed the DIT
(Exemptions) to grant registration to the assessee-trust under section 12AA on the basis
of the amended trust deed.
Issue: The issue under consideration before the High Court is whether the Tribunal was
correct in holding that the amendment to the trust deed can be made without
approaching the Civil Court, on the basis of the decision in the case of Kamla Town Trust
(Supra).
High Court‟s Observations: The High Court observed that the power has been given to
the trustees by the settler to amend the trust deed without approaching the Civil Court,
provided all the conditions laid down by the settler are fulfilled. The sanction of Civil
Court is required only when there is no such power. When the power has been
specifically given to the trustees by the settler, no further power from the Civil Court is
required.
The High Court made reference to the Kamla Town Trust’s case and observed that it has
not been stated anywhere in the Supreme Court‟s decision that in spite of the power
given to them by settler to amend the trust deed, the trustees have to approach the Civil
Court to get the trust deed rectified.
High Court‟s Decision: Accordingly, in this case, the High Court held that the Tribunal
has correctly dealt with the matter and the trust deed amended by the trustees can be
relied upon by the Revenue authorities for the purpose of granting registration under
section 12AA.

Profits and gains from business or profession
4.

Is the expenditure on replacement of dies and moulds, being parts of plant and
machinery, deductible as current repairs?
CIT v. TVS Motors Ltd (2014) 364 ITR 1 (Mad)
Facts of the case: The assessee company, engaged in manufacture of motor cycles and
spares, filed its return of income for the relevant assessment year. It later filed a revised
return in which it claimed deduction under section 31 in respect of expenditure incurred
on replacement of dies and moulds in the place of worn out dies and moulds. The claim
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was rejected by the Assessing Officer on the ground that the assessee had claimed
depreciation in respect of such expenditure in the earlier years.
Assessee‟s contention: The assessee contended that dies and moulds are not plant
and machinery but are attachments to make plant and machinery function as per the
requirements of the business. The assessee relied on the Madras High Court decision in
the case of Super Spinning Mill Ltd v. Asstt.CIT (2013) 357 ITR 720, where expenditure
on replacement of machinery parts was allowed as revenue expenditure.
High Court‟s Observations: The High Court referred to the Supreme Court ruling in CIT
v. Mahalakshmi Textile Mills Ltd. (1967) 66 ITR 710 and observed that as long as there
was no change in the performance of the machinery and the parts that were replaced
were performing precisely the same function, the expenditure has to be considered as
current repairs of plant and machinery. In that case, the Supreme Court also observed
that if grant of relief to an assessee is justified on another ground, the Revenue is bound
to consider such claim of granting the relief. Accordingly, in this case, even though the
assessee has claimed depreciation in the earlier years, the claim of the assessee for
deduction of expenditure on replacement of moulds and dies as „current repairs” is
justified on the ground that there was no change in the performance of the machinery on
account of such replacement.
The High Court also referred to its decision in the case of CIT v. Machado Sons (2014) 2
ITR – OL 385 holding that when the object of the expenditure was not for bringing
into existence a new asset or to obtain a new advantage, the said expenditure
qualifies as „current repairs‟ under section 31.
High Court‟s Decision: Applying the rationale of above decisions, the High Court held
that “moulds & dies” are not independent of plant and machinery but are parts of plant
and machinery. Once the dies are worn out, they had to be replaced so that the machine
can produce the product according to business specifications. Thus, the expenditure
incurred by the assessee towards replacement of parts of machinery to ensure its
performance without bringing any new asset or advantage, is eligible for deduction as
„current repairs‟ under section 31.
5.

Is guarantee commission paid by a company to its employee directors deductible
as its business expenditure, where such guarantee was given by the employee
directors to the bank for enabling credit facility to the company?
Controls & Switchgear Contractors Ltd v. Dy.CIT (2014) 365 ITR 312 (Del)
Facts of the case: The assessee, a listed company, wanted some credit facilities from
the bank for its business purpose. The banker insisted on personal guarantee of the
directors as a pre-condition for providing financial assistance to the company. The
directors were employees of the company who were drawing salary from the company. A
resolution was passed for paying commission to the directors and a sum of ` 24.37 lakhs
each was paid as commission calculated at the rate of 1.5% of the principal sum, in
respect of which personal guarantee was furnished by the directors to the bank.
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Assessing Officer‟s Contention: The Assessing Officer applied section 36(1)(ii) and
held that if the amount was not paid to them as commission, the same would have been
payable as profits or dividend. Accordingly, the Assessing Officer contended that the
assessee-company avoided dividend distribution tax under section 115-O which was
otherwise payable. The appellate authorities also confirmed the disallowance of
expenditure.
High Court‟s Observations and Decision: The High Court observed that the directors
of the company are employees of the company and are entitled to remuneration for the
services rendered as employees. The assessee-company passed a resolution resolving
that the directors be paid commission for providing their personal guarantees for the
financial assistance availed by the assessee-company from the bank. This act of
providing personal guarantee was clearly beyond the scope of their services as
employees of the company. The assessee-company, in its commercial wisdom, had
agreed to pay a commission for furnishing of such guarantees by the director employees,
which cannot be faulted. In such a case, the Assessing Officer only has to determine
whether the transactions are real and genuine. It is not within his jurisdiction to impose
his views as regards the necessity or the quantum of expenditure undertaken by the
assessee. As regards section 36(1)(ii) the recipient directors were not entitled to receive
the amount as commission in lieu of bonus or dividend. Dividend is paid to all the
shareholders and the recipient directors were not the only shareholders of the company.
The payment of commission, hence, cannot be taken as payment of dividend, since
payment of dividend would result in payment to all the shareholders and not to select
shareholders.
The High Court, therefore, set aside the Tribunal‟s order and directed rectification of the
disallowance of amount paid as commission to directors.
6.

Can employees contribution to Provident Fund and Employee‟s State Insurance be
allowed as deduction where the assesssee-employer had not remitted the same on
or before the “due date” under the relevant Act but remitted the same on or before
the due date for filing of return of income under section 139(1)?
CIT v. Gujarat State Road Transport Corpn (2014) 366 ITR 170 (Guj)
Facts of the case: The assessee collected employees‟ contribution to Provident Fund
and ESI which were remitted, after the due date under the relevant Acts but befo re the
„due date‟ for filing the return specified in section 139(1). The assessing authority held
that the amount collected by way of employees‟ contribution to PF and ESI are income
under section 2(24)(x) and their remittance is governed by section 36(1)( va). The time
limit prescribed for remitting the contribution is the „due date‟ prescribed under the
Provident Funds Act, Employees‟ State Insurance Act, rule, order or notification issued
thereunder or under any standing order, award, contract or service or otherwise.
Issue: The issue under consideration is whether extended time limit upto the due date of
filing the return contained in section 43B would be available in respect of remittances
which are governed by section 36(1)(va).
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High Court‟s Observations: The High Court noted that section 43B(b) pertaining to
employer‟s contribution cannot be applied with respect to employees‟ contribution which
is governed by section 36(1)(va). So far as the employee‟s contribution is concerned, the
Explanation to section 36(1)(va) continues to remain in the statute and there is no
provision for applying the extended time limit provided under section 43B for remittance
of employee‟s contribution. The amount of employee‟s contribution to PF and ESI is an
income upon recovery from salary and its remittance within the „due date‟ as specified in
Explanation to section 36(1)(va) makes it eligible for deduction. Employees‟ contribution
recovered by the employer is not eligible for extended time limit upto the due date of
filing of return, which is available under section 43B in the case of employer‟s own
contribution.
High Court‟s Decision: The High Court, accordingly, held that the delayed remittance
of employees‟ contribution beyond the „due date‟ prescribed in section 36(1)(va), is not
deductible while computing the business income, even though such remittance has been
made before the due date of filing of return of income under section 139(1).
Note: A contrary view was expressed by Uttrakhand High Court in the case of CIT v.
Kichha Sugar Co. Ltd. (2013) 356 ITR 351 holding that the employees' contribution to
provident fund, deducted from the salaries of the employees of the assessee, shall be
allowed as deduction from the income of the employer-assessee, if the same is
deposited by the employer-assessee with the provident fund authority on or before the
due date of filing the return for the relevant previous year.
7. Is interest paid by the holding company as guarantor for the amount borrowed by
the subsidiary company deductible under section 36(1)(iii)?
JK Synthetics Ltd v. CIT (2014) 369 ITR 310 (All)
Facts of the case: The assessee is a public limited company engaged in the
manufacture and sale of synthetic yarn and cement. It stood as guarantor to the loans
taken by its subsidiary company. The subsidiary company incurred heavy losses and as
a result became a defaulter in paying its debts. The assessee was a guarantor to the
loans taken by the subsidiary company for the purpose of protecting its own business
interest. Since the subsidiary company could not adhere to the repayment of its liabilities,
the assessee-holding company started repayment of loan installments on behalf of the
subsidiary company and claimed ` 8 lakhs, being interest paid, as deduction under
section 36(1)(iii). The claim of the assessee was rejected in assessment.
High Court‟s Opinion: To claim deduction under section 36(1)(iii) the following
conditions are to be satisfied viz., (i) interest should have been payable; (ii) there should
be a borrowing; and (iii) capital must have been borrowed or taken for business
purposes. The High Court observed that if the capital borrowed is not utilized for the
purposes of the business, the assessee will not be entitled to deduction under the clause.
It made reference to the Apex Court ruling in Madhav Prasad Jatia v. CIT (1979) 118
ITR 200 where the expression „for the purpose of business‟ occurring in section
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36(1)(iii) was held as wider in scope than the expression „for the purpose of earning
income, profits or gains‟. The Apex Court observed that where a holding company has a
deep interest in its subsidiary and advances money to the subsidiary and the same is
used by the subsidiary for its business purposes, the lending-holding company would be
entitled to deduction of interest on its borrowed loans.
High Court‟s Decision: Applying the rationale of the above Apex Court ruling to this
case, the High Court observed that the assessee had deep business interest in the
existence of subsidiary and therefore, repaid installments of loan to financial institutions.
Such loans were given for the purpose of business. The High Court, thus, held that the
claim for deduction of interest by the assessee-holding company is allowable.
8. Is expenditure incurred for construction of transmission lines by the assessee for
supply of power to UPPCL by the assessee deductible as revenue expenditure?
Addtl. CIT v. Dharmpur Sugar Mill (P) Ltd (2015) 370 ITR 194 (All)
Facts of the case: The assessee was engaged in the business of manufacture and sale
of sugar, chemicals and power and had a distillery. It paid ` 8.48 crores to Uttar
Pradesh Power Corporation Ltd (UPPCL) for construction of transmission line and other
supporting work for supply of power to UPPCL. The assessee generated power which
was sold to UPPCL, its only customer. The agreement between the assessee and
UPPCL stipulated that the entire expenditure for erection and installation of power
transmission lines, towers and ancillaries from the point of power generation to sub -grid
station would be incurred by the assessee. The UPPCL is to ensure quality control of the
equipment and material and the work has to be carried out under its supervision and prior
approval. The agreement stipulated that the entire power transmission line including
towers and erection would be property of UPPCL which would provide for the subseque nt
supervision and maintenance. The assessee claimed the entire expenditure as a
deduction under section 37(1). The claim of the assessee was disallowed by the
Assessing Officer. However, the Commissioner (Appeals) deleted the disallowance by
holding that by incurring the expenditure the assessee acquired right to make use of the
asset for facilitating efficient conduct of its business and making it more profitable but
without getting any advantage of enduring benefit to itself. The assessee did not acqui re
any asset to get covered by section 32 and hence, the expenditure incurred was revenue
in nature. The Tribunal, too, confirmed the order of the Commissioner (Appeals).
High Court‟s Opinion: The High Court made reference to Empire Jute Co Ltd v. CIT
(1980) 124 ITR 1, where the Supreme Court held that the true test is to consider the
nature of the advantage in a commercial sense and it is only where the advantage is in
the capital field that the expenditure would be disallowed. If the advantage consist s in
merely facilitating its trading operations or conducting its business while leaving the
capital field untouched, the expenditure would be on revenue account.
A similar precedent in CIT v. Gujarat Mineral Development Corpn. Ltd (1981) 132 ITR
377 (Guj) was also cited to hold that the expenditure incurred in the laying of
transmission lines was on revenue account.
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The Allahabad High Court also made reference to the Rajasthan High Court ruling in CIT
v. Hindustan Zinc Ltd. (2009) 221 CTR (Raj) 637, wherein it was observed that the
erection of power lines by the assessee was for facilitating its routine operations and for
smooth functioning of its business. The power lines remained the property of the
Electricity Board. The High Court, therefore, held that the assessee had not acquired a
capital asset or any enduring benefit or advantage.
High Court‟s Decision: Following the principle of law laid down by the Supreme Court in
Empire Jute Mills’ case, the Allahabad High Court, in this case, held that the expenditure
which was incurred by the assessee in the laying of transmission lines was clearly on the
revenue account. The transmission lines, upon erection, vested absolutely in UPPCL.
The expenditure which was incurred by the assessee was for aiding efficient conduct of
its business since the assessee had to supply electricity to its sole consumer UPPCL.
This was not an advantage of a capital nature.
9.

Where the assessee-company came into existence on bifurcation of a Joint
Venture Company (JVC), can the amount paid by it to the JVC for use of customer
database and transfer of trained personnel be claimed as revenue expenditure?
CIT v. IBM Global Services India P Ltd (2014) 366 ITR 293 (Karn)
Facts of the case: The assessee-company came into existence on the bifurcation of a
joint venture company floated earlier by two other companies. The assessee-company
paid ` 530 lakhs for use of domestic customer database to the joint venture company,
which gave information about various customers who patronized the company in the past
and who continued to have service maintenance contract. This enabled the assessee to
provide maintenance support services and effectively run its software business. Also,
certain skilled and trained employees of the joint venture company were transferred to
the assessee-company for which it made a payment of ` 938.58 lakhs to the joint venture
company. The assessee claimed both the payments viz. payment for use of domestic
customer database and absorption of trained employees, as revenue expenditure. The
claim of the assessee was disallowed by the Assessing Officer.
Assessing Officer‟s Contentions: The Assessing Officer contended that domestic
customer database is a capital asset which provides an enduring advantage or benefit to
the assessee, since by utilizing the same, the assessee can successfully run its business
activities over a considerable period of time. Hence, he treated the payment made for
acquisition of domestic customer database as the payment made towards acquisition of
capital asset. The Assessing Officer also contended that compensation paid by the
assessee to the joint venture company for transfer of human skill is a capital expenditure,
since the expenditure incurred on recruitment and training of transferred personnel would
provide an enduring benefit.
High Court‟s Observations and Decision: The High Court observed that the
expenditure incurred for use of customer database did not result in acquisition of any
capital asset. The assessee got the right to use the database and the company which
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provided the database was not precluded from using such database. Therefore, the
expenditure incurred was for use of data base and not for acquisition of such data base
and, hence, is deductible as revenue expenditure.
As regards payment for obtaining trained and skilled employees, it was held that the joint
venture company spent a lot of money to give training to employees who were
transferred to the assessee-company. They were trained in the field of software. They
have opted for employment with the assessee, and for their past services with the joint
venture company, expenditure has been incurred. In effect, the payment made by the
assessee-company was towards expenditure incurred for their training and recruitment.
Such expenditure was in the revenue field, and therefore, the payment made by the
assessee-company as per agreement to save such expenditure was also revenue in nature.
Therefore, the expenditure incurred for obtaining trained and skilled employees cannot be
termed as capital expenditure though the benefit may be of enduring nature. The High Court,
thus, held that both the expenditures claimed were allowable as revenue expenditure.
10. Is release of retention money to the assessee-contractor on the basis of furnishing
bank guarantee taxable as income of the assessee, where the assessee‟s right to
receive retention money is subject to certain conditions including certification by
the engineer in-charge?
Amarshiv Construction P Ltd v. Dy.CIT (2014) 367 ITR 659 (Guj
Facts of the case: The assessee-company was engaged in the business of civil
construction. It was awarded a construction contract by Sardar Sarovar Narmada Nigam
Ltd for construction of a part of the Sardar Sarovar Dam. Out of the bills raised by the
assessee for such construction work, a certain portion was retained by the payer as
retention money. This would be released only upon being certified by the engineer in charge that the construction was carried out without any defects. The contract agreement
was subsequently modified to permit greater liquidity to the assessee-contractor by
allowing release of retention money where the contractor provides a matching bank
guarantee for the sum to be released. Such bank guarantee would be encashed to the
extent of dues or any defect found in the construction carried out or discharged at the
end of the warranty period.
Issue: The issue before the High Court was whether the release of retention money
based on bank guarantee results in accrual of income to the assessee-contractor.
High Court‟s Observations: The High Court observed that the crucial question is the
point of time at which the assessee gets the right to receive such sum as his income.
The High Court referred to the various decisions holding that whenever the retention
money of a contractor for performance of guarantee was held back by the
employer of the contract, it cannot be taxed at that point of time and would accrue
only when the release of retention money becomes an enforceable right to the
contractor. The moot point was a change in terms of the contract for release of
retention money based on furnishing of bank guarantee by the contractor.
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All the amounts received would not mean receipt of income. Whether income did accrue
or not would depend on the fact of whether the right to receive the same had accrued to
the payee or not. The fact that tax was deducted at source by the payer would also be of
no consequence. The contractor i.e., the payee, has no control over tax deduction by the
payer. Mere tax deduction will not decide the taxability of receipt. The manner in which
the recipient has accounted the receipt in the books is also not a criterion for deciding the
character of receipt. The amount was released based on furnishing of bank guarantee
which cannot be equated or interpreted as conferring a right on the contractor -assessee
to seek release of funds and to tax the same as income. The amount received is not a
free entitlement and the bank guarantee could be invoked for recovery of dues for the
defects in the work performed. Accordingly, the amount released based on bank
guarantee with pending procedural formalities for approval of the work performed could
not be taxed as income. This is because the income did not accrue when the funds were
released as the release is based on bank guarantee and not on approval of performance
appraisal.
There was no material change in the terms of contract, since both before and after the
amendment of the agreement, the right to receive the amount was subject to the vital
conditions of recoveries and adjustments against the amounts found due or defects in the
work completed by the contractor. The right to receive the amount is also subject to
certification by the engineer-in-charge that no liability was attached to the contractor.
Therefore, the character of the amount received on furnishing of bank guarantee did not
undergo any change. It still retained the character of retention money
High Court‟s Decision: The High Court, therefore, held that the release of retention
money against furnishing of bank guarantee was a receipt not chargeable to tax.
11. Is interest income on margin money deposited with bank for obtaining bank
guarantee to carry on business, taxable as business income?
CIT v. K and Co. (2014) 364 ITR 93 (Del)
Facts of the case: The assessee running a lottery, deposited certain funds with a bank
in order to obtain bank guarantee to be furnished to the State Government of Sikkim.
Such guarantee enabled the assessee to carry on the business of printing lottery tickets
and for conducting lotteries on behalf of the State Government of Sikkim. The funds
which were held as margin money, earned some interest.
Issue: The issue under consideration is whether such interest income would be taxable
under the head „Profits and Gains from Business or Profession‟ or under the head
„Income from other sources‟.
High Court‟s Observations: The High Court noted that the interest income from the
deposits made by the assessee is inextricably linked to the business of the assessee and
such income, therefore, cannot be treated as income under the head „Income from other
sources‟. The margin money requirement was an essential element for obtaining the
bank guarantee which was necessary for the contract between the State Government of
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Sikkim and the assessee. If the assessee had not furnished bank guarantee, it would not
have got the contract for running the said lottery
High Court Decision: The High Court, accordingly, held that the interest income
received on funds kept as margin money for obtaining the bank guarantee would be
taxable under the head “Profits and gains of business or profession”.
12. Under which head of income is franchise fee received by an assessee in tourism
business, against special rights given to franchisees to undertake hotel business
in assessee‟s property, taxable?
Tamil Nadu Tourism Development Corporation Ltd v. Dy. CIT (2014) 368 ITR 533 (Mad)
Facts of the case: The assessee-company, a wholly owned Government of Tamil Nadu
Undertaking, was engaged in the business of development of tourism in the State. It
leased some of its loss making hotel units to various franchisees for a consideration.
The agreement envisaged leasing of hotels with attendant conditions including display of
its name above the name of the franchisee in the name board, quality of food supplied,
maintenance of rooms and buildings etc. to be followed by the franchisee. The assessee
offered franchise fee as “Income from house property” and claimed deduction at 30% of
Net Annual Value (NAV) under section 24, which was negatived in the assessment.
Appellate Authorities‟ Views: The Commissioner (Appeals) observed that the assessee
was not engaged in any commercial or business activity to earn business income and
thus, upheld the contention of the assessee that such income is taxable under the head
“Income from house property”. The Tribunal, however, observed that the assessee had
not withdrawn from the business of carrying on tourism activities and it was only to earn
more profits from its loss making units that it has let out the properties including business
to franchisees. Thus, it held that the income arising from letting out of such properti es is
chargeable to tax as income from business. It negatived the claim for deduction of 30%
of NAV made by the assessee.
High Court‟s Opinion: The issue before the High Court is whether the income by way of
franchisee fee is taxable as income from business or as income from house property.
The High Court looked into the contract between the assessee and the franchisees which
contained various conditions ranging from obtaining of permits and licences,
maintenance of rooms, common area, garden maintenance, catering, Bar etc with 33
clauses. The assessee had not simply leased the land and building but had imposed
further conditions as to how the business of franchisees‟ should be conducted with
regard to the hotels given on lease.
The special conditions stipulated in the contract clearly indicated that the name of the
assessee should be prominently indicated in the name board and that the name of the
franchisee should be below the name of the assessee, thereby, making it clear that the
assessee continued to operate the business through the franchisees. Thus, these special
conditions were a clear indicator that the assessee continued to be in the business of
tourism activities, though not directly but through the franchisees, and received income
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as franchisee fee. The assessee received franchisee fee for giving a special right or
privilege to the franchisees to undertake tourism business in the property.
High Court‟s Decision: The High Court, accordingly, held that the income earned by the
assessee by way of franchisee fee is in the nature of business income and not income
from house property.
13. Does payment of net present value of deferred sales tax liability result in remission
of liability assessable under section 41(1)?
CIT v. Sulzer India Ltd (2014) 369 ITR 717 (Bom)
Facts of the case: The Government of Maharashtra, in order to grant incentives for
establishing units in industrially backward or hilly areas, announced a sales tax deferral
scheme. Under the scheme, the eligible units were permitted to collect sales tax and
retain the same for a specified period of time. After the specified period, the amounts are
to be remitted to the exchequer. The amount retained was treated as deemed payment of
tax for which a certificate was given. Subsequently, the Government announced a
scheme whereby the units could opt to prematurely pay the sales tax liability at net
present value.
The assessee, in this case, had a deferred sales tax liability of ` 752.01 lakhs for which
the payment at net present value was ` 337.13 lakhs. The assessee transferred the
balance ` 414.88 lakhs to its capital reserve account.
The Assessing Officer made an addition of ` 414.88 lakhs to the income of the assessee,
being remission of loan liability for premature payment of the amount of net present value
by invoking section 41(1).
The Tribunal held that the amount credited to the capital reserve account in the books of
the assessee and cannot be termed as remission / cessation of liability. Consequently,
no benefit had arisen to the assessee in terms of section 41(1)(a). The issue before the
High Court was regarding the taxability of the amount gained by the assessee by
discharging the sales tax liability at net present value.
Revenue‟s contention vis-à-vis Assessee‟s contention: The Revenue argued that
sales tax is always a trading receipt and the amount foregone by the State is a benefit by
way of reduction in liability which is chargeable to tax under section 41(1).
The assessee contended that the sales tax liability in this case was not a liability in
praesenti. The liability has been ascertained and determined in terms of the rules. The
net present value is taken into consideration. Thus, the liability is not wiped out but its
present value is ascertained and determined and that has been paid. There was no
concession. There is absolutely no settlement negotiated or otherwise.
High Court‟s Opinion: The High Court observed that to apply section 41(1), the first
requirement is that the allowance or deduction is made in respect of loss, expenditure or
a trading liability incurred by the assessee and subsequently, the assessee obtained
benefit in respect of such trading liability by way of remission or cessation thereof. In this

© The Institute of Chartered Accountants of India

ANNEXURE TO RTP – PAPER 7: DIRECT TAX LAWS

A-31

case, there was no evidence to show that there has been any remission or cessation of
the liability by the State Government. Thus, one of the requirements of section 41(1)(a)
has not been fulfilled in this case.
The Tribunal, while deciding the case, held that there was no remission or cessation of
liability and the amount credited is a capital receipt. The High Court referred to Karnataka
High Court decision in the case of CIT v. Mcdowell & Co Ltd (2014) 369 ITR 684 (Karn) and
concurring with the reasoning of the Karnataka High Court, held that the amount retained
under the deferral scheme was nothing but a loan given by the Government by way of
incentive for setting up the industrial unit in a rural area. The said loan could have been
retained for 15 years but an option for early repayment at net present value was given and
on such payment, the entire liability to pay tax / loan stood discharged. It is not a benefit
conferred on an assessee. Therefore section 41(1) is not attracted to facts of the case.
High Court‟s Decision: The High Court, accordingly, held that the remittance of deferred
sales tax liability at net present value will not result in any income chargeable to tax
under section 41(1).
Income from Other Sources
14. Does repair and renovation expenses incurred by a company in respect of
premises leased out by a shareholder having substantial interest in the company,
be treated as deemed dividend?
CIT v. Vir Vikram Vaid (2014) 367 ITR 365 (Bom)
Facts of the case: The assessee holds more than 75% of equity shares in a company
and is the executive director of the company. In his personal capacity, he is the owner of
certain premises in which he was carrying on a proprietary business. Subsequently, the
assessee ceased to carry on the business of proprietary concern and hence, let out the
premises to the company. The company incurred ` 2.51 crores towards construction and
improvement of factory premises, which it continued to use otherwise than as t he owner
of the premises. The Assessing Officer held that the amounts spent by the company
towards repair and renovation is taxable as deemed dividend in the hands of the
assessee. In the alternative, the said amount was to be treated as a perquisite taxa ble in
the hands of the assessee.
Appellate Authorities‟ Views: The Commissioner (Appeals) noted the assessee‟s
submission that he had leased out the said premises for a rent lower than the prevailing
market rate with an understanding that all expenditure for its upkeep and maintenance
would be spent by the company on account of the assessee having stopped business
activities. According to the Commissioner (Appeals), the assessee failed to substantiate
his claim. The Commissioner (Appeals) was of the view that all the conditions provided
under section 2(22)(e) for deemed dividend were satisfied. On the other hand, the
Tribunal concluded that the payment was neither a deemed dividend nor a perquisite
chargeable to tax.
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High Court‟s Observations: The challenge before the High Court by the Revenue was
only with regard to applicability of section 2(22)(e) in this case. The High Court observed
that no money had been paid by way of advance or loan to the shareholder who has
substantial interest in the company. Further, the amount spent was towards repairs and
renovation of the premises owned by the assessee but occupied by the company as
lessee. There is no dispute that the company had taken on rent the aforesaid premises.
The High Court observed that the expenditure incurred by virtue of repairs and
renovation on the premises cannot be brought within the definition of advance or loan
given to the shareholder having substantial interest in the company, though he is the
owner of the premises. It cannot be treated as payment by the company on behalf of the
shareholder or for the individual benefit of such shareholder. If held in such manner, it is
a mere assumption not tenable in law.
High Court‟s Decision: The High Court, accordingly, held that the repair and renovation
expenses in respect of premises occupied by the company cannot be treated as deemed
dividend in the hands of shareholder being the owner of the building.
Assessment of various entities
15. Where land inherited by three brothers is compulsorily acquired by the State
Government, whether the resultant capital gain would be assessed in the status of
“Association of Persons” (AOP) or in their individual status?
CIT v. Govindbhai Mamaiya (2014) 367 ITR 498 (SC)
Facts of the case: Three brothers inherited a property consequent to demise of their
father. A part of this bequeathed land was acquired by the State Government and
compensation was paid for it. On appeal, compensation was enhanced and the enhanced
compensation was paid with interest.
Issue: The issue under consideration is regarding the status in which capital gain arising
on transfer of property would be assessed. The assessees‟ offered income in their status
as “individual” but the Revenue sought to tax the same in their status as “Association of
Persons” (AOP).
High Court‟s Observations: The High Court found that the parties inherited the property
and there was no material on record to suggest consensus ad idem between the brothers
for formation of AOP. It referred to CWT v. Chander Sen (1986) 161 ITR 370 (SC) to hold
that as per section 4 of the Hindu Succession Act, 1956, income from the asset inherited
by a son from his father has to be assessed as income of the son individually. Further,
as per section 8 of the Hindu Succession Act, 1956, the property of the father devolves
on his son in his individual capacity and not as karta of HUF. Thus, it was held that the
income is chargeable to tax in their individual status and not as AOP.
Supreme Court‟s Observations: The Supreme Court referred to its earlier decision in
the case of Meera & Co v. CIT (1997) 224 ITR 635 in which the earlier precedent in the
case of CIT v. Indira Balakrishna (1960) 39 ITR 546 (SC) was followed. The Apex Court
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noted that “Association of Persons” means an association in which two or more persons
join in a common purpose or common action.
The Supreme Court also referred to its judgment in G. Murugesan & Bros. v. CIT (1973)
4 SCC 211. In that case, it was held that an association of persons could be formed only
when two or more persons voluntarily combined together for certain purposes.
In this case, the property in question came to the assessees‟ possession through
inheritance i.e., by operation of law. It is not a case where any „association of persons”
was formed by volition of the parties. Further, even the income earned in the form of
interest is not because of any business venture of the three assessees, but is the result
of the act of the Government in compulsorily acquiring the said land. Thus, the basic test
to be satisfied for making an assessment in the status of AOP is absent in this case.
Apex Court‟s Decision: The Apex Court, accordingly, held that the income from asset
inherited by the legal heirs is taxable in their individual hands and not in the status of
AOP.
Income-tax Authorities
16. Can the assessee‟s application, for adjustment of tax liability on income
surrendered during search by sale of seized gold bars, be entertained, where
assessment has not been completed?
Hemant Kumar Sindhi & Another v. CIT (2014) 364 ITR 555 (All)
Facts of the case: Consequent to a search in the premises of the assessee, some gold bars
were seized from the locker. The assessee voluntarily disclosed some income during the
course of search. The assessee filed an application for sale of the gold bars and adjustment
of tax liability on undisclosed income out of the sale proceeds. This would obviate his liability
to pay interest under sections 234B and 234C. The Assessing Officer dismissed the
application on the reasoning that only when the assessment is completed and tax demand is
crystallized, can recovery be initiated by the sale of gold bars. The assessee filed a writ
contesting the dismissal of application by the Assessing Officer.
High Court‟s Observations: The High Court observed that section 132B(1)(i) uses the
expression “the amount of any existing liability” and “the amount of the liability
determined”. The words “existing liability” postulates a liability that is crystallized b y
adjudication; Likewise, “a liability is determined” only on completion of the assessment.
Until the assessment is complete, it cannot be postulated that a liability has been
crystallized.
As per the first proviso to section 132B(1)(i), the assessee may make an application to
the Assessing Officer for release of the assets seized. However, he has to explain the
nature and source of acquisition of the asset to the satisfaction of the Assessing Officer.
It is not the ipse dixit of the assessee but the satisfaction of the Assessing Officer on the
basis of the explanation tendered by the assessee which is material.
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High Court‟s Decision: The High Court, accordingly, held that the Assessing Officer
was justified in his conclusion that it is only when the liability is determined on the
completion of assessment that it would stand crystallized and in pursuance of which a
demand can be raised and recovery can be initiated. Therefore, in the present case, the
first proviso to section 132B(1)(i) would not be attracted. The High Court, thus, dismissed
the writ petition.
Assessment Procedure
17. Can the Assessing Officer reassess the issues other than the issues in respect of
which proceedings were initiated under section 147, when the original “reasons to
believe” on the basis of which the notice was issued ceased to exist?
CIT v. Mehak Finvest P Ltd (2014) 367 ITR 769 (P&H)
Facts of the case: In the present case, reassessment proceedings were initiated against
the assessee on the reason that various finance companies managed and controlled by
certain persons were engaged in accommodation entries and the assessee -company
was one among them. However, during the reassessment proceedings, the Assessing
Officer noticed that fresh share application money amounting to ` 47 lakhs could not be
explained by the assessee and hence invoked section 68 to bring to tax such sum. There
was no addition on the basis of the original reason for which reassessment proceedings
were initiated.
Issue: The issue under consideration is whether an addition can be made in
reassessment when the original reasons on the basis of which notice for reassessment
was issued did not survive.
Assessee‟s Contention vis-a-vis Revenue‟s Contention: The assessee contended
that when the original reason prompting the initiation of reassessment proceedings did
not survive, the question of making addition on some other fresh grounds wa s not
possible. The basis of the assessee‟s contention was the Bombay High Court ruling in
case of CIT v. Jet Airways (I) Ltd (2011) 331 ITR 236 and Delhi High Court ruling in
Ranbaxy Laboratories Ltd v. CIT (2011) 336 ITR 136.
On the other hand, the Revenue placed reliance on the jurisdictional High Court decision
in the case of Majinder Singh Kang v. CIT (2012) 344 ITR 358 holding that reassessment
can be made on the basis of additional grounds, even though the original reason forming
the basis of issue of notice did not survive.
High Court‟s Observations: The High Court noted that Explanation 3 to section 147
nowhere postulates or contemplates that the Assessing Officer cannot make any
additions on any other ground unless some addition is made on the basis of the original
ground for which reassessment proceeding was initiated. It cited the dismissal of special
leave petition (SLP) against the High Court ruling in Majinder Singh Kang’s case by the
Supreme Court on 19.08.2011 as the binding precedent.
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High Court‟s Decision: The High Court, accordingly, held that even though no addition
is made on the original grounds which formed the basis of initiation of reassessment
proceedings, the Assessing Officer is empowered to make additions on another ground
for which reassessment notice might not have been issued but which came to his notice
subsequently during the course of proceedings for reassessment.
Note : A contrary view expressed by the Delhi High Court in Ranbaxy Laboratories Ltd.’s
case has been reported in the October, 2014 edition of the publication “Select Cases in
Direct and Indirect Tax Laws”
18. Does the finding or direction in an appellate order that income relates to a different
assessment year empower reopening of assessment for that assessment year,
irrespective of the expiry of the six year time limit?
CIT v. PP Engineering Work (2014) 369 ITR 433 (Del)
Facts of the case: The Tribunal, in its order, directed that the cash credit of ` 32 lakhs
found credited in the books of the assessee in the financial year 1999 -2000 is chargeable
to tax in the assessment year 2000-01 as against the assessment made by taxing the
said amount in the assessment year 2001-02. In short, the Tribunal gave a finding that
the cash credit under section 68 was assessable in a different assessment year than the
assessment year in respect of which it heard the appeal. This prompted the Assessing
Officer to issue a notice under section 148 in February, 2009 for reopening the
proceedings for the A.Y.2000-01. The issue is validity of notice issued after a lapse of 6
years from the end of the relevant assessment year.
The Commissioner (Appeals) held that the reassessment is barred by time limitation and the
Tribunal also upheld the order of the Commissioner (Appeals) without making reference to
section 150 read with Explanation 2 to section 153.
High Court‟s Opinion: The High Court made reference to section 150 which overrides the
time limitation specified in section 149. Also, Explanation 2 to section 153 makes it clear that
when an order in appeal, revision or reference is made whereby any income is excluded from
the total income of an assessee for an assessment year, an assessment of such income for
another assessment year shall be deemed to be one made in consequence of or to give
effect to any finding or direction contained in the said order for the purposes of section 150
and section 153.
The High Court made reference to the Delhi High Court ruling in the case of Rural Electrification
Corporation Ltd v. CIT (2013) 355 ITR 345 and opined that the findings of Commissioner
(Appeals) and Tribunal on the question of limitation as legally untenable and incorrect.
High Court‟s Decision: The High Court observed that in view of the order of the Tribunal that
the credit entries related to the earlier assessment year i.e., A.Y. 2000-01, the Assessing
Officer initiated reassessment proceedings under section 147 by issue of notice under section
148 for the year and passed an order dated 29/12/2009 making an addition of ` 32 lakhs. The
High Court held that by virtue of section 150 read with Explanation 2 to section 153, the said
order was not barred by limitation.
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Note – Under section 149(1)(b), the time limit for issue for notice under section 148 is six
years from the end of the relevant assessment year, where the income chargeable to tax
which has escaped assessment amounts to or is likely to amount to ` 1 lakh or more for that
year.
Section 150(1) states that notwithstanding anything contained in section 149, notice under
section 148 may be issued at any time for the purpose of making an assessment or
reassessment or recomputation in consequence of or to give effect to any finding or direction
contained in an appellate or revisionary order.
Explanation 2 to section 153 provides that where by an order referred to in section 250, 254,
260, 262, 263 or 264, any income is excluded from the total income of the assessee for an
assessment year, then, an assessment of such income for another assessment year shall, for
the purposes of section 150 and section 153, be deemed to be one made in consequence of
or to give effect to any finding or direction contained in the said order.
19. Is initiation of reassessment beyond a period of 4 years on the basis of subsequent
Tribunal and High Court ruling valid, if there is no failure on the part of the
assessee to disclose fully and truly all materials facts?
Allanasons Ltd v. Dy. CIT (2014) 369 ITR 648 (Bom)
Facts of the case: The assessee-company filed its return of income in which a claim for
deduction under Chapter VI-A was made. The case was subjected to scrutiny
assessment and order under section 143(3) was passed reducing the claim of deduction
under Chapter VI-A. After 4 years from the end of the assessment year, a notice under
section 148 was issued ascribing reasons such as subsequent tribunal and other court
decisions which show that the deduction was excessively allowed in this case. The
assessee challenged the reassessment proceedings by means of a writ before the court,
contending that it is a settled position in law that the decision rendered by court
subsequent to the assessment order does not by itself amount to failure on the part of
the assessee to fully and truly disclose all material facts necessary for assessment.
High Court‟s Opinion: The High Court observed that it is well settled in terms of the
proviso to section 147, that where any assessment is sought to be opened beyond a
period of four years from the end of the relevant assessment year, two conditions have to
be fulfilled cumulatively. The first condition is that there must be reason to believe that
income chargeable to tax has escaped assessment. The second condition is that such
escapement of income should have arisen due to failure on the assessee‟s part to fully
and truly disclose all material facts required for the assessment.
Thus, escapement of income prompting reopening of assessment beyond the period of 4
years from the end of the assessment year is not possible unless it is due to the failure of
the assessee to disclose fully and truly all material facts necessary for assessment.
Even a subsequent change of law cannot be taken as income escaping assessment for
triggering reassessment provisions beyond 4 years from the end of the assessment year
unless there was a failure on the part of the assessee to disclose fully and truly all
material facts necessary for assessment. The High Court observed that in this case, the
reasons recorded, when read as a whole did not indicate even remotely any failure on
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the part of the assessee to disclose fully and truly any material fact necessary for
assessment.
High Court‟s Decision: The High Court, accordingly, held that a subsequent decision of
Tribunal or High Court by itself is not adequate for reopening the assessment completed
earlier under section 143(3) unless there is a failure on the part of the assessee to
disclose complete facts.
20. Is recording of satisfaction and quantification of escaped income a pre -condition
for issuing notice under section 148 after 4 years from the end of the relevant
assessment year?
Amarnath Agrawal v. CIT (2015) 371 ITR 183 (All)
Facts of the case: The assessee along with four others had obtained a lease of land
and was in possession of the same from 1953. Subsequently, the State Government
introduced a policy for conversion of lease-hold to free-hold. The assessee applied for
conversion before the District Magistrate in 1997 and a sale deed was executed. The
assessee deposited the necessary charges as demanded by the State Government and
a freehold sale deed dated 25 th March, 1998 was executed. The assessee sold a portion
of the land during the F.Y. 1999-2000 and admitted the same as long-term capital gain
taking into account the lease hold period also. In the assessment, the admission of
income as long-term capital gain was accepted. However, after the expiry of four years
from the end of the relevant assessment year, proceeding for reassessment of such
income as short-term capital gains was resorted to by the Revenue on the ground that
the lease hold period should not be considered for determining the period of holding of
freehold land transferred. The assessee filed a writ challenging the validity of notice
issued under section 148 stating that the requirements of section 149 read with section
151 were not considered by the Revenue.
High Court‟s Opinion and Decision: The High Court observed that two distinct conditions
must be satisfied for assuming jurisdiction to issue a notice under section 148 after a period
of 4 years viz. (i) escapement of income; and (ii) omission or failure on the part of the
assessee to disclose fully and truly all material facts necessary for his assessment.
Under section 149(1)(b), it is imperative for the Assessing Officer, in his reasons, to state
that the escaped income is likely to be ` 1 lakh or more. This is an essential ingredient for
seeking approval and the basis on which satisfaction is to be recorded by the competent
authority under section 151. If the condition precedent to substantiate the satisfaction of
escapement of income is not made, the issuance of notice would be invalid.
In this case, since no reasons were recorded that the escaped income is likely to be ` 1
lakh or more so that the Chief Commissioner or Commissioner may record his
satisfaction under section 151, the initiation of reassessment proceedings after four years
was barred by time. The reasons recorded by the Assessing Officer were that the
assessee had computed long-term capital gains tax liability, whereas he was liable to pay
short-term capital gains tax, since he had sold a portion of the property within 3 years
from the date of conversion of leasehold land into a freehold land.
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The High Court observed that the property was held for more than 3 years and the
conversion from leasehold to freehold being an improvement of the title did not have any
effect on the taxability of profits. The reasons recorded by the Assessing Officer did not
indicate any failure on the part of the assessee to disclose fully and truly all material facts
at the time of assessment; it also did not indicate that the quantum of escapement of
income exceeds ` 1 lakh. Accordingly, the High Court held that, in this case, the issue of
notice under section 148 after the four year time period was not valid.
Appeals and Revision
21. Should the four year time limit for rectification of order by the Tribunal under
section 254(2) be reckoned from the date of its order or from the date of receipt of
order by the assessee?
Peterplast Synthetics P Ltd v. Asstt. CIT (2014) 364 ITR 16 (Guj)
Facts of the case: The assessee, dissatisfied with the order of Commissioner
(Appeals), preferred an appeal before the Appellate Tribunal, which dismissed the appeal
vide order dated February 20, 2007. The said order was, however, received by the
assessee only on November 19, 2008. The assessee, after receipt of the order,
preferred a rectification application against the same on May 9, 2012. The said
rectification application was dismissed by the Tribunal on the ground that it is barred by
law of limitation as provided under section 254(2) as the time limit of 4 years has to be
reckoned from the date of order passed by the Tribunal i.e., from February 20, 2007. The
assessee, being aggrieved with the dismissal of rectification application by the Tribunal,
preferred a writ before the High Court.
Issue: The issue under consideration before the High Court is regarding the date to be
reckoned for computing the period of limitation of four years under section 254(2) whether the date of the Tribunal‟s order or the actual date of receipt of order by the
assessee?
High Court‟s Observations: The High Court referred to the Bombay High Court ruling in
Petlad Bulakhidas Mills Co Ltd v. Raj Singh (1959) 37 ITR 264, in which it was observed
that the expression „order‟ means an order, of which the affected party has actual or
constructive notice. The right to make an application for revision is given to an assessee
against an order, and that right can only be effectively exercised if the party affected had
knowledge, either actual or constructive, of that order.
In that case, the Bombay High Court had observed that if the „order‟ means a unilateral
arriving at a decision by the appellate authority without the person affected having any
knowledge of that decision, then, undoubtedly, the limitation would begin to run from the
date when the authority chooses to pass the order. In such a case, the appellate
authority may make the order, put it in a drawer, forget about it and if a year has passed
after it, the right of the assessee to go for revision would be barred. Such contention is
entirely untenable.
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In this case, the Gujarat High Court observed that the effective right to appeal against the
order or to seek rectification of the order could be exercised only when the affected party
gets to know of the order. Thus, the right of appeal could be exercised only when the
party affected by such order has knowledge of the order and hence, the limitation would
start only from that date.
High Court‟s Decision: Applying the rationale of the above Bombay High Court ruling
pronounced in relation to an application for revision, to the issue on hand pertaining to
the date of reckoning the period of limitation for rectification under section 254(2), the
Gujarat High Court held that the period of limitation has to be reckoned from the date of
receipt of order by the assessee and not from the date of order. Therefore, the Tribunal
had erred in dismissing the rectification application on the ground that it was barred by
limitation by computing the time limit from the date of order instead of from the date of
receipt of order by the assessee.
22. Is time limit under section 263 to be reckoned with reference to the date of
assessment order or reassessment order, where the revision is in relation to an
item which was not the subject matter of reassessment?
CIT v. Lark Chemicals Ltd (2014) 368 ITR 655 (Bom)
Facts of the case: The assessee-company, for the assessment year 2002-03, filed its
return of income declaring a total income of ` 30.98 lakhs. This was accepted and the
return was processed under section 143(1). Subsequently, it was reopened by issue of
notice under section 148 and the order of reassessment was passed in June, 2006. The
Commissioner assumed jurisdiction for revision of order by invoking section 263 in
March, 2009. The subject matter of revision, however, was not related to any of the
issues dealt with in the reassessment.
Issue under consideration: The issue before the High Court was whether the revision
under section 263 is barred by limitation in view of the fact that the issues dealt with
therein were not the subject matter of reassessment.
Tribunal‟s view: The Tribunal opined that jurisdiction under section 263 cannot be
exercised in respect of those issues which were not the subject matter of consideration
while passing the order of reassessment but were a part of the original assessment, the
time limit for which had since expired. It relied on the Apex Court decision in the case of
CIT v. Alagendran Finance Ltd. (2007) 293 ITR 1, wherein it was held that in such cases,
the doctrine of merger would not apply and the period of limitation would commenc e from
the date of original assessment and not from the date of reassessment.
High Court‟s Opinion: The High Court observed that if the revision happened to be in
relation to issues dealt with in the reassessment proceedings, then, it would not be barred
by limitation as the time limit would expire only on 31 st March, 2009 i.e., two years from the
end of the financial year in which the order sought to be revised under section 263, was
passed. However, in this case, the revision proposed under section 263 was in respect of
issues, other than the issues dealt with in the order of reassessment. The issues on which
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the Commissioner sought to exercise jurisdiction under section 263 were concluded by
virtue of intimation issued under section 143(1). The time period for revision under section
263 is two years from the end of the financial year in which order sought to be revised was
passed [i.e., two years from the end of the financial year in which the intimation was issued
under section 143(1)] and that time period has expired long ago.
High Court‟s Decision: The High Court, thus, held that the jurisdiction under section 263
could not be assumed on issues which were not the subject matter of issues dealt with in
the order of reassessment but were part of the original assessment, for which the period
of limitation expired long ago.
Penalties
23. Is concealment penalty leviable when the High Court admits the quantum appeal as
involving substantial question of law?
CIT v. Nayan Builders & Developers (2014) 368 ITR 722 (Bom)
Facts of the case: In the assessment under section 143(3), the Assessing Officer made
additions of (i) ` 104.76 lakhs towards income from a specified person; (ii) ` 10.79 lakhs
towards disallowance of brokerage; and (iii) ` 2 lakhs towards disallowance of legal fee. The
Tribunal upheld these additions in quantum proceedings. The Assessing Officer imposed
penalty under section 271(1)(c) which was also confirmed by Commissioner (Appeals). The
Tribunal was informed that the High Court had admitted substantial question of law with
regard to those additions. Consequently, the Tribunal held that penalty was not leviable under
section 271(1)(c).
Issue under consideration: The issue before the High Court was whether the Tribunal
was correct in deleting the penalty under section 271(1)(c).
High Court‟s Opinion & Decision: The High Court observed that the issue of quantum
addition was admitted by the High Court since it involved substantial question of law.
When the High Court admits substantial question of law on an addition, it becomes
apparent that the addition is certainly debatable. In such circumstances, penalty cannot
be levied under section 271(1)(c). Thus, the High Court held that when the quantum
proceeding is admitted by the High Court, it amounts to a debatable issue and hence,
concealment penalty is not leviable.
24. Is penalty under section 271D imposable for cash loans/deposits received from
partners?
CIT v. Muthoot Financiers (2015) 371 ITR 408 (Del)
Facts of the case: The assessee-firm, engaged in business of banking and money
lending, had received huge amounts from the partners in the assessment years 1996 -97
and 1998-99 by way of cash. The Assessing Officer levied penalty under section 271D.
The Commissioner (Appeals) upheld the levy of penalty. The Tribunal observed that the
advance made to the firm by the partners cannot be regarded as loan accepted by the
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firm. It held that the amount advanced and accepted is capital of the firm and not loans
which cannot be subjected to penalty under section 271D. The Revenue filed an appeal
before High Court.
The assessee contended before the High Court that the amount advanced by the
partners cannot be regarded as loan but is a capital of the firm. As the partnership firm
has no separate legal entity, nor is there a separate identification between the firm and
the partners, there is no violation of section 269SS in this case.
High Court‟s Opinion & Decision: The High Court referred to the case CIT v. R.M.
Chidambaram Pillai (1977) 106 ITR 292, where the Apex Court was of the view that the
firm is not a legal person even though it has some of the attributes of a personality. It
held that the „firm‟ is a collective noun, a compendious expression to designate an entity
not a person. It also referred to CIT v. Sivakumar. V (2013) 354 ITR 9 (Mad), where the
High Court upheld the conclusion of the Tribunal to hold that there is no separate legal
entity for the partnership firm and the partner is entitled to use the funds of the firm. In
CIT v. Lokhpat Film Exchange (Cinema) (2008) 304 ITR 172 (Raj), it was held that a
partnership firm not being a juristic person, the inter se transaction between the firm and
partners are not governed by the provisions of sections 269SS and 269T.
The High Court also noted the different view expressed by the Supreme Court in CIT v.
A.W. Figgies & Co. (1953) 24 ITR 405, where it was held that the partners of the firm are
distinct as civil entities while the firm as such is a separate and distinct unit f or the
purpose of assessment.
The High Court observed that the position that emerges is that there are three different
Courts, which have held that section 269SS would not be violative when money is
exchanged inter se between the partners and the firm.
The High Court further observed that, in this case, there was no dispute as regards the
money brought in by the partners of the assessee-firm. The source of money was also
not doubted. The transaction was bona fide and not aimed to avoid any tax liability. The
credit worthiness of the partners and genuineness of the transactions coupled with
relationship between the „two persons‟ and two different legal interpretations put forward,
could constitute a reasonable cause in a given case for not invoking section s 271D /271E
read with section 273B.
The High Court held that the issue being a debatable one, there was reasonable cause
for not levying penalty.
Miscellaneous Provisions
25. Can the Assessing Officer suo moto assume jurisdiction to declare sale of property
as void under section 281?
Dr. Manoj Kabra v. ITO (2014) 364 ITR 541 (All)
Facts of the case: The assessee acquired a property for ` 7 lakhs though the stamp
duty was paid in accordance with the circle rate which was ` 12 lakhs. Pursuant to the
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sale deed, the assessee took possession of the property. Prior to the sale, the income
tax assessment of vendor had been completed and a certain demand was raised against
him in respect of the assessment year when the sale of the property was effected. The
Assessing Officer issued a notice under section 281 to show cause as to why the sale
deed executed in his favour (assessee-buyer) should not be treated as a void document.
The assessee-buyer contended that he was a bona fide purchaser for adequate
consideration and no notice of pendency of proceedings was to known him nor was it
brought to his knowledge by the seller.
The assessee placed reliance on the decision of Supreme Court in the case of TRO v.
Gangadhar Vishwanath Ranade (Decd.) (1998) 234 ITR 188, where it was held that section
281 of the Income-tax Act, 1961 is only a declaratory provision and not an adjudicatory
provision entitling the income-tax authority to declare a document as a void document.
High Court‟s Observation: The High Court observed that the issue in this case was
squarely covered by above Apex Court decision which held that the legislature had no
intention to confer any exclusive power or jurisdiction upon the income-tax authority to
decide any question arising under section 281. The Income-tax Act, 1961, does not
prescribe any adjudicatory machinery for deciding any question which may arise under
section 281. In order to declare a transfer as fraudulent under section 281, an appropriate
proceeding in accordance with law was required to be taken under section 53 of the
Transfer of Property Act, 1882. The Assessing Officer is required to file a suit for
declaration to the effect that the transaction of transfer was void under section 281 of the
Income-tax Act; but he himself cannot assume jurisdiction to declare the sale deed as void.
High Court‟s Decision: Applying the rationale of the Apex Court ruling, the High Court held that
the Assessing Officer has no jurisdiction under section 281 to suo moto declare the sale as void.
Deduction, Collection and Recovery of Tax
26. Is section 194A applicable in respect of interest on fixed deposits in the name of
Registrar General of High Court?
UCO Bank v. Dy. CIT (2014) 369 ITR 335 (Del)
Facts of the case: The assessee-bank accepted ` 707.46 lakhs as fixed deposit in the
name of Registrar General of the High Court and issued a fixed deposit receipt in
compliance with a direction passed by the court in relation to certain proceedings.
Subsequently, the Assistant Commissioner of Income-tax issued a show cause notice to
the bank for not deducting tax at source on the interest accrued and to show cause as to
why it should not be treated as an assessee-in-default under section 201(1)/201(1A).
The bank replied that the FDRs in the name of Registrar General of the Court was as a
custodian because the actual beneficiary was unknown as the matter was sub judice and
tax at source would be deducted when the payment is made to beneficiary as and when it
is decided by the court. The Assistant Commissioner, however, passed an order treating
the bank as assessee-in-default and raised a demand of ` 40.33 lakhs and ` 14.20 lakhs
under sections 201(1) and 201(1A), respectively. Further, he initiated penalty
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proceedings under section 271C. The assessee preferred a writ challenging the order
passed imposing penal interest and initiation of penalty proceedings.
High Court‟s Opinion and Decision: The High Court opined that in the normal course, the
bank is obliged to deduct tax at source in respect of any credit or payment of interest on
deposits made with it. However, in this case, the actual payee is not ascertainable and the
person in whose name the interest is credited is not a person liable to pay tax under the
Act. The deposits kept with the bank under the orders of the court were, essentially, funds
which were in custodia legis, that is, funds in the custody of the court. The interest on that
account – although credited in the name of the Registrar General – was also part of funds
under the custody of the Court. The Registrar General is not the recipient of the income
represented by interest that accrues on the deposits made in his name. The credit of
interest is not a credit to the account of a person who is liable to be assessed to tax.
The High Court observed that in the absence of a payee, the machinery provisions for
deduction of tax to his credit are ineffective. The expression “payee ” under section 194A
would mean the recipient of income whose account is maintained by the person paying
interest. The Registrar General is neither recipient of the amount credited to his account
nor to interest accruing thereon. Therefore, he cannot be considered as a „payee‟ for the
purposes of section 194A. The credit by the bank in the name of the Registrar General
would, thus, not attract the provisions of section 194A.
The High Court was of the view that Circular No.8/2011 dated 14.10.2011 makes an
assumption that the litigant depositing the money is the account holder with the bank or
is the recipient of the income represented by the interest accruing thereon. This
assumption is basically erroneous as the litigant who is asked to deposit the money in
Court ceases to have any control or proprietary right over these funds. The person to whom
the funds would be paid ultimately is determined by the court order and at that stage, tax
would be required to be deducted at source to the credit of the recipient. However, the
litigant who deposits the funds cannot be stated to be the recipient of income.
The High Court allowed the writ and set aside the orders passed by the tax authorities.
27. Is payment made for use of passive infrastructure facility such as mobile towers
subject to tax deduction under section 194C or section 194-I?
Indus Towers Ltd v. CIT (2014) 364 ITR 114 (Del)
Facts of the case: The assessee owned a network of telecom towers and infrastructure
services which were let out to major telecom operators in the country. Under section
197, the assessee sought for lower tax deduction under section 194C for the financial
year 2013-14 at 0.5% and whereas the Assessing Officer issued a certificate under
section 197 for lower tax deduction at 2.5% under section 194-I. The assessee filed a
writ before the Delhi High Court. The Court directed the assessee to prefer a revision
petition before the Commissioner of Income-tax.
The Commissioner of Income-tax rejected the contention of the assessee for applying section
194C and upheld the order of the Assessing Officer applying section 194-I, on the ground that
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the mobile operators had the right to install the equipment on the tower owned by the
assessee, which tantamounts to use of the land or telecommunication site and the tower
owned by the assessee. The assessee once again preferred a writ before the High Court.
Assessee‟s Contentions: The assessee explained that its responsibility is to provide
the entire passive infrastructure service with the aid of equipment belonging to it which is
fully operated, controlled and managed by it. The customers do not have access, control
or possession over the towers, sites or designated areas which are limited to rectification
or maintenance of any defects in the equipments installed by them. The assessee,
further, contended that its customers do not pay for any leasing rights but only for the
services. Therefore, the provisions of section 194-I would not be attracted in this case.
High Court‟s Observations: The High Court observed that it was the intention of the
parties to use the technical and specialized equipment maintained by the assessee. The
infrastructure was given for the use of mobile operators. The towers were the neutral
platform without which the mobile operators could not operate. Each mobile operator has
to carry out this activity, by necessarily renting premises and installing the same
equipment. The dominant intention was the use of equipment or plant or machinery and
the use of premises was only incidental.
High Court‟s Decision: The High Court held that the submission of the assessee that
the transaction is not “renting” is incorrect. Also, the Revenue‟s contention that the
transaction is primarily “renting of land” is also incorrect. The underlying object of the
arrangement was the use of machinery, plant or equipment i.e., the passive infrastructure
and it is incidental that it was necessary to house the equipment in some premises. It
directed that tax deduction be made at 2% as per section 194-I(a), the rate applicable for
payment made for use of plant and machinery.
28. Is payment made to an overseas agent, who did not perform any service in India,
liable for tax deduction at source?
DIT (International Taxation) v. Wizcraft International Entertainment (P) Ltd (2014)
364 ITR 227 (Bom)
Facts of the case: The assessee, an event management company, engaged the
services of an agent to bring artistes to India. The assessee-company (i) paid
commission to overseas agent; (ii) reimbursed the expenses in connection with the visit
of the artistes in India; and (iii) paid fees to the artistes in India. The assessee -company
deducted tax at source on the fees paid to the international artistes in India but did not
deduct tax at source on the commission paid to the agent and on the reimbursement of
expenses incurred in India by the artistes.
Assessing Officer‟s view vis-à-vis Commissioner (Appeals) view: The Assessing
Officer contended that the payments made by the assessee including the payment made
by way of commission to the agent and payment for reimbursement of expenses in
connection with the visit of the artistes to India are liable for tax deduction at source. The
Commissioner (Appeals) was of the view that expenses incurred and reimbursed do not
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constitute income derived by the artistes from their personal activities, so as to be
taxable under Article 18 of the Double Taxation Avoidance Agreement between India and
UK; and hence, the same is not liable for deduction of tax at source.
Issue: The issue under consideration before the High Court was with regard to deduction
of tax on commission paid to overseas agent who never took part in the events organized
in India and amount paid as reimbursement of expenses incurred on travelling of artistes.
High court‟s Observations: The High Court observed that the assessee has deducted
tax on the payments made to artistes for the services rendered in India. In so far as
reimbursement of expenses is concerned, it has been verified with supporting documents
that it was towards their air travel on which no tax was required to be deducted. With
regard to the payment of commission, the agent did not act as a performing artist or
entertainer. He was concerned only with the services rendered outside India. Thus, the
Tribunal had recorded the finding of fact that the income of the agent did not arise from
the personal activities in the contracting status of an entertainer or artist. He only
contacted the artistes and negotiated with them for performance in India in terms of the
authority given by the assessee. Hence, the commission paid to the overseas agent was
not liable to tax in India. Consequently, there was no obligation for deducting tax at
source at the time of making payment to the overseas agent.
High Court‟s Decision: The High Court, therefore, affirmed the decision of the Tribunal
and Commissioner (Appeals) holding that the service rendered by the agent was outside
India and hence, was not chargeable to tax in India. Thus, the requirement for deducting
tax at source under section 195 on such payment does not arise.
29. Can incentives given to stockists and distributors by a manufacturing company be
treated as “commission” to attract –
(i)

the provisions for tax deduction at source under section 194H; and

(ii) consequent disallowance under section 40(a)(ia) for failure to deduct tax at
source?
CIT v. Intervet India P Ltd (2014) 364 ITR 238 (Bom)
Facts of the case: The assessee-company engaged in manufacture of biological
vaccines and animal health care pharmaceutical products, sold the same either through
consignment or commission agents or directly through distributors or stockists. During
the relevant financial year, it introduced a sales promotion scheme to boost sales by way
of product discounts and product campaign. It passed on the incentives to distributors
through consignment agents by way of sales credit notes. The Assessing Officer held
that as the assessee was paying the stockists/distributors for the services rendered by
them for buying and selling goods, on the basis of quantum of sales effected, such
payment has to be considered as commission, on which tax was deductible at source
under section 194H. Consequently, disallowance under section 40(a)(ia) was attracted
for failure to deduct tax at source.
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High Court‟s Observations: The High Court observed that the assessee had
undertaken sales promotion by way of product discount scheme under which it offered
incentive to the stockists / distributors and dealers. The relationship between the
assessee and the distributors / stockists was that of principal to principal. The
products were firstly sold to distributors / stockists who in turn resold the goods in the
market. No service was offered by the assessee to them except a discount under the
product discount scheme/product campaign scheme to buy the assessee‟s product.
High Court‟s Decision: The High Court, accordingly, held that the stockists and
distributors were not acting on behalf of the assessee and most of the credit was by way
of goods on meeting the sales target which could not be said to be a commission within
the meaning of the Explanation (i) to section 194H. Accordingly, the High Court affirmed
the order of the Tribunal which held that such payment does not attract deduction of tax
at source. Consequently, disallowance under section 40(a)(ia) would not be attracted.
30. Can the Tax Recovery Officer (TRO) adjudicate disputes regarding quantum of
liability between the garnishee (petitioner company, in this case) and the defaulting
company, by exercising his powers under section 226(3)?
Uttar Pradesh Carbon & Chemicals Ltd v. TRO (2014) 368 ITR 384 (All.)
Facts of the case: The petitioner is a public limited company and is engaged in the
business of financial services having registered office at Varanasi (shifted from Kanpur with
effect from March 1, 2006). M/s Rich Capital and Financial services Ltd. became a
defaulter of income-tax dues and demand to the extent of ` 3.20 crores was raised against
it by the tax department. It was alleged by the said company that the petitioner company is
a debtor and owed a sum of ` 1.55 crores to it. On the basis of this assertion made by the
defaulting company, the Tax Recovery Officer (TRO) issued a notice under section 226(3)
to the garnishee (petitioner company, in this case) requiring the garnishee to pay within the
time specified in the notice so much of the amount as was sufficient to pay the amount due
from the defaulting company in respect of arrears of tax. The notice, however, was
purportedly sent at the address of the earlier registered office at Kanpur, which was not
received by the petitioner company. Subsequently, when no reply was received from the
petitioner company nor any amount was deposited, the TRO issued a notice, treating the
petitioner as an assessee-in-default for the amount specified in the notice, holding that
further proceedings would be taken against the petitioner for realization of the amount as if
it were an arrears of tax due from it in the manner provided under sections 222 to 225.
Thereafter, the TRO attached the equity shares in the demat account and also the balance
in the savings bank account of the petitioner for recovery of tax due.
Petitioner‟s contentions: The petitioner filed an affidavit in terms of section 226(3)(vi)
stating that it does not owe any sum to the defaulting company. Still the TRO issued
summons and treated the petitioner as an assessee-in-default. The petitioner preferred a
writ against such attachment of shares held in demat account and its bank account and
prayed for quashing of the entire proceedings initiated under section 226(3). The
petitioner contended that once it has denied its liability to pay any amount to the
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defaulting company under law, the TRO cannot proceed further for recovery of tax
arrears and the entire proceeding against it had to be quashed. It was also contended
that the TRO does not hold jurisdiction to decide any dispute arising out of the business
transaction between the defaulting company and the petitioner, which could be
adjudicated only by the appropriate forum, such as the civil court.
Revenue‟s Contentions: The Revenue contended that a notice was sent by Speed Post
under section 226(3) to the last known address of the petitioner and since there was no
response, the petitioner was treated as an assessee-in-default and its demat account and
bank account were attached. It further contended that the issue of technical breach arising
due to non-service of notice on the debtor of the defaulting company had become infructuous
in view of section 292B, since the petitioner participated in the proceedings subsequently.
High Court‟s Observations: The High Court observed that section 226(3) covers not only
any sum of money due to the defaulting company being subjected to attachment but also any
sum of money which may become due subsequently to the defaulting company being eligible
for recovery by means of attachment. Thus, the provision covers not only persons owing but
also those who may owe later to the defaulting company for the purpose of recovery of tax
due. Further, since the petitioner has participated in the proceedings subsequently, the
invalidity of the notice was cured and the defect, if any, was removed.
However, when the garnishee (i.e. debtor of the defaulting company) makes a statement
on oath that the sum demanded or part thereof is not due from him or that it does not
hold any money for or an account of the defaulting company, no further proceeding for
recovery can be made.
The High Court observed that the powers under section 226(3) could not be invoked for
effecting a recovery of a claim which is disputed. The condition precedent for exercising
the power under section 226(3) is that the money is due and payable by the person
concerned to the assessee.
The High Court opined that section 226(3) does not give any power to the Assessing Officer
or the TRO to adjudicate disputes relating to the quantum of liability between the garnishee
and the defaulting company, which is a matter within the purview of the Civil Courts.
High Court‟s Decision: The High Court referred to Apex Court decision in Beharilal
Ramcharan v. ITO (1981) 131 ITR 129 to hold that under section 226(3)(vi), a limited
enquiry could only be conducted by the TRO and that too, by following the principles of
natural justice. When the claim of amount is disputed by the debtor, the TRO cannot
proceed to adjudicate the dispute between the parties i.e., the defaulting company and its
debtor, for recovery of tax.
Thus, the High Court directed that the order of the TRO treating the petitioner as an
assessee in default for the amount alleged to be owed by it to the defaulting comp any,
cannot be sustained.
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